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® It had been my intention to call 
your attention specifically to certain 
matters to De acted upon at the mid- 
winter meeting. However, something 
has arisen that transcends in impor- 
tance these matters and I respectfully 
urge you to read this message and 
act upon it. 

You will recall that President 
Eisenhower in his State of the Union 
Message just delivered recommended 
to the Congress that an adjustment 
in compensation for the judicial and 
congressional salaries was long over- 
due. 

On January 15, 1954, pursuant to 
joint resolution of the Congress, the 
report of the “Commission on Judi- 
cial and Congressional Salaries” was 
handed to the President, the Chiel 
Justice, the Vice President and the 
Speaker of the House. ‘Fhis program 
was in furtherance of the splendid 
work of Morris Mitchell’s Commit- 
tee and action of the House of Dele- 
gates designed to rectify injustices 
prevailing in the scales of compensa- 
tion payable to the Judicial and 
Legislative Branches of our Gov- 
ernment. 

Let me quote from the report: 


This Commission in the makeup 
of its membership and in the task 
assigned to it by the Congress, is 
unique among the special agencies 
which have been created to assist the 
Federal Government. 

It obviously was the intent of the 





The Cromwell Memorial Library at 
the American Bar Center will be ded- 
icated February 22. See page 163 for 
details. 
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Congress in establishing the Commis 
sion, and of the appointing authori 
ties in selecting its membership, to 
bring to bear on the solution of a 
dificult problem, a _ representative 
cross-section of public thinking and 
judgment. 

By Congressional direction, the 
Commission members were drawn in 
equal numbers from the principal 
segments of the American economy- 
Agriculture, Labor, and Business and 
the Professions. The Agricultural 
members include farmers and the 
spokesman for one of the nation’s 
largest farm organizations; from the 
ranks of labor were selected leaders 
of the great, integrated unions and 
of smaller national independent un- 
ions; the representatives of business 
include the head of a great transpor- 
tation corporation and proprietors of 
modest individually-owned firms; from 
the professions were chosen the rep- 
resentative of an organization of the 
nation’s newspaper editors, and at- 
torneys with varied types of practice. 

The 18 Commission members, with 
their varying backgrounds and _in- 
terests, were assisted by the advice 
and counsel of nine advisory members, 
six of whom were members of the 
Senate or the House in the 82nd or 
the 83rd Congresses, and three of 
whom were distinguished Federal 
jurists. 

In arriving at its recommendations, 
the Commission attached — special 
significance to the data assembled by 
the task forces showing that since 1789 
throughout our national history, ad- 
justments in compensation of Federal 
judges and members of Congress have 
been made on the average, once in 
every 20 years. The practice followed 
in private industry, and insisted upon 
by leaders of organized labor, of hav 
ing frequent, periodic reviews of sal 
aries and wages, in order to provide 
for continual adjustments for in- 
creased living costs, added responsi 
bilities, and improved standards has 


not been followed by the Congress 
with respect to the salaries of its own 
members or the members of the Fed- 
eral Judiciary. Therefore, when at 
highly infrequent intervals salary 
adjustments are finally adopted for 
these two branches of the Federal 
service, they are necessarily large when 
compared with the total which would 
have resulted from more frequent 
reviews and adjustments. 

The Commissioners were also in- 
fluenced by the fact that in line with 
the recommendations of the Hoover 
Commission, the compensation for all 
other employees of the Federal Gov- 
ernment has been adjusted upwards 
no less than five times since the last 
salary increase for Congressmen and 
members of the Federal Judiciary. On 
the other hand, although made about 
five years ago, the Hoover Commis- 
sion’s recommendations for increases 
to Federal judges and Members of 
Congress have not been followed. 

Great weight was given the facts 
assembled by the task forces and the 
testimony offered by recognized ex- 
perts at the public hearings demon- 
strating the tremendous new respon- 
sibilities resting on both members of 
the Congress and the Federal Judici- 
ary, and the enormous increase in the 
complexity and difficulty of the prob- 
lems with which they must contend, 
all a development of recent years. 

The duties of a Federal Judge or 
Congressman, resulting from the ex- 
pansion of the powers and jurisdic- 
tion of the Federal Government and 
our new role of world leadership, are 
incomparably greater than they were 
only 20 years ago, with a consequent 
urgent need for top-flight ability. 
training, and leadership qualities, in 
Congress and on the Federal Bench. 

The Commission was impressed by 
the results of a survey conducted for 
one of the nation’s leading newspa- 
pers indicating that as a result of 
demands of travel, dual-home main- 
tenance, extra office expenses, un- 
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avoidable entertainment of constitu- 
ents and many charity appeals,—to 
say nothing of regular campaign costs 
—the average Congressman operates 
at an annual deficit of approximately 
$3000 insofar as his Federal salary 
is concerned. Other witnesses placed 
this deficit at substantially higher 
figures. The responses to the question- 
naire submitted by the Commission 
to Federal Justices, Judges and Mem- 
bers of Congress, relating to their 
income prior to and since entering 
the public service, indicate that a 
large proportion of Members of the 
Judiciary and the Congress, particu- 
larly members of the United States 
Senate, have sources of income other 
than their governmental salaries. The 
dangers inherent in a trend which 
would make it possible for qualified 
citizens to seek election to Congress 
only if they have private sources of 
income are too obvious for comment. 
In addition, the responses to the 
questionnaires disclosed that a major- 
ity of Federal Justices, Judges and 
Members of the Congress suffered a 
decrease in income at the time of 
their appointment to the bench or 
election to membership in the U.S. 
Senate or House of Representatives. 

Government at any level is a tre- 
mendous business. The Federal Gov- 
ernment is in fact the world’s greatest 
business. 

It is certain that Members of Con- 
gress and the Judiciary have responsi- 
bilities as great as those of top execu- 
tives in business and industry or 
greater; their duties require great 
ability and fortitude. Indeed, due to 
the myriad matters dealt with by 
Judges and Members of Congress, no 
other occupations are quite compa- 
rable. 

The successful aspirant to Congress, 
like the newcomer to the Federal 
bench, generally is of an age of peak 
earning capacity in private pursuits. 
Men in private enterprise, with quali- 
fications similar to those of Members of 
Congress and with responsibilities of 
considerably less magnitude earn far 
more money at their tasks. These 
large private salaries are ultimately 
paid for by the average American 
citizen through the cost of his com- 
modities or services, just as he pays 
the salaries of judges and Members 
of Congress through taxes. 

Thirteen of the highest paid execu- 
tives of labor organizations surveyed, 
receive from $20,000 to $50, per 
year in salary. In agriculturé some of 
the heads of farm cooperatives receive 
salaries of from $15,000 to $35,000 
or more a year. The top officials of 
100 of our largest corporations aver- 
age, in round numbers, $120,000 a 
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year with a range from $38,522 to 
$279,707. In 1951, the year of latest 
available statistics, 46 of our largest 
railroads paid their presidents an 
average of $69,270 with a range of 
from $40,000 to $125,000; they paid 
their General Counsel an average 
of $35,590. 

It should be borne in mind that 
the salaries used for comparisons here 
in are net.and do not include expense 
allowances for all expenses attribut- 
able to these private offices or posi- 
tions, nor do they include any bonuses, 
retirement rights, rights for stock 
purchases, or survivor benefits. 


The findings and conclusions brief- 


ly were as follows: 


(1) The Commission concludes that 
the present scale of judicial and con- 
gressional salaries has not been ad- 
justed to keep pace with the growth 
of the duties and responsibilities of 
these offices. 

(2) The difference between sala- 
ries paid to Members of the Judiciary 
and the Congress and those paid in 
private enterprise to persons of sim- 
ilar ability, for less responsibility, has 
become too great. 

(3) The salaries paid to the Mem- 
bers of the Judiciary and Members 
of the Congress have lagged far be- 
hind salary adjustments granted most 
officials of the Federal Government. 

(4) The salaries of Members of the 
Federal Judiciary and the Congress 
are, and for a long time have been, 
grossly inadequate. 

(5) The present rates of salaries 
for Members of the Federal Judiciary 
and the Congress tend to confine those 
positions to persons of independent 
wealth or outside earnings. 

(6) While there is no exact formula 
by which salaries of Members of the 
Federal Judiciary and Members of 
the Congress can be determined, ac- 
cepted job evaluation criteria and the 
standards historically applied to these 
offices indicate the amounts which are 
fair and reasonable. 

(7) The net cost to the Govern- 
ment of the increases recommended. 

(8) The present methods of pay- 
ment of official expenses of Members 
of the Congress are antiquated and 
unrealistic. 

SUMMARY OF RECOMMENDATIONS 

Considering all the evidence in the 
record, the task force findings, and 
the other pertinent factors brought to 
its attention, it is the determination 
of the Commission in the exercise of 
its judgment that fair and reasonable 
compensation for the principal offices 
in the Judicial and Legislative branch- 
es of the Federal Government should 
be as follows: 


Chief Justice of the 
United States ..... 


.. . $40,000 
Associate Justices of the Supreme 
Court of the United States . .$39,500 
Vice President of the 
United States ............ $40,000 
Speaker of the House 


of Representatives .. «$40,000 
Members of Congress ........ $27,500 
Judges of the United States 

Courts of Appeals ........ $30,500 
Judges of the United States 

Court:@8 Claims 4.650... $30,500 
Judges of the Tax Court of the 

OS $27.500 
Judges of the Court of 

Military Appeals .......... $30,500 


Judges of the United States 

Court of Customs and 

Patent Appeals .......... $30,500 
Judges of the United States 

District Courts (including the 

United States District Courts 

for the Districts of Hawaii 

Puerto Rico, the District Court 

for the Territory of Alaska 

and the District Court of the 

Virgin Islands) .......... $27,500 

The Commission further recom- 
mends that: 

(1) The traditional differential of 
$500 in pay between the Chief Judge 
of the United States District Court 
for the District of Columbia and the 
members of his Court should be add- 
ed to the above-recommended com 
pensation. 

(2) In order to insure fair and 
reasonable compensation to the Vice 
President of the United States and to 
the Speaker of the House, the Con- 
gress should provide an adequate 
fund out of which the necessary ex- 
penses incurred by these officers. 
which are properly attributable to 
their offices, will be paid, on a voucher 
basis. No specific amount is here rec 
ommended, but this Commission does 
find that the present amounts are in- 
adequate. 

(3) Members of the Congress should 
be reimbursed, upon a voucher basis, 
for the actual expenses incurred in 
making not to exceed six round trips 
per year between Washington, D. C., 
and the District or State from which 
they were elected. 

(4) The United States Court of 
Military Appeals should be provided 
by statute with the per diem travel 
allowance applicable to other Federa! 
Judges. 

The Commission, being impressed 
by the tremendous growth in the 
duties and responsibilities of the office 
of the Vice Presic.znt of the United 
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American the official organ of the 
Bar AMERICAN BAR ASSOCIATION 
Association 
J our nal published monthly 


The objects of the Amcrican Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of ju- 
dicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the Jaw to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership {rom the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a [ederal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which 
he resides or has his principal office, the application is referred to the Committee on Admissions for one of those 
states or territories or is referred to the Committee on Admissions for a state or territory in which the applicant 
formerly resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of 
the proper Committee on Admissions, an applicant is deemed nominated for membership. All nominations made 
pursuant to these provisions are reported to the Board of Governors for election. Four negative votes in the Board 
of Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are $4.00 
per year, and for three years thereal[ter $8.00 per year, each of which incl::<t*; the subscription price of the Jour- 
NAL. There are no additional dues for membership in the following Sections: Bar Activities, Criminal Law, Judi- 
cial Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Sec- 
tion of Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; dues 
for all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained {rom the Association offices at 1155 East Sixtieth 
Street, Chicago 37, Illinois. 
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34 BEACON ST.. BOSTON. MASS. 


How well 


equipped 


are you for 


- ci, SE Da, tee. 


Work? 


YOU HAVE FOR READY REFERENCE: 


Carefully prepared examples of all types of 
will and trust clauses, with expert comment 
on the purpose and effect of each? 


Information about types of life insurance, 
optional methods of payment, and ways in 
which insurance can be used in estate plan- 
ning? 


Check lists of information needed and action 
to be taken in preparing an estate plan and 
administering an estate? 


Discussion of tax advantages afforded by the 
marital deduction, and of the ways in which 
tax savings can be realized? 


Coverage of the problems of multiple state 
taxation, probate jurisdiction, and govern- 
ing law created by a summer home or other 
out-of-state property? 


Completely worked out estate plans from 
inventories of assets to finished wills and 
trust instruments, to serve as models and 
guides? 


LITTLE, BROW 


Estate PLANNING 





These “How-To” Books Supply 
These Special Skills 


DRAFTING WILLS AND TRUST AGREEMENTS: Dis- 
positive Provisions, by Gilbert T. Stephenson. 
593 pages. $11.50 


This brand-new book provides a step-by-step: 


analysis of the problems faced by a property 
owner and his draftsman, including scien- 
tific instructions on dispositive devices, ap- 
plications, safeguards and plans. 


DRAFTING WILLS AND TRUST AGREEMENTS: Admin- 
istrative Provisions, by Gilbert T. Stephenson. 

551 pages. $10.00 
A manual of suggestions and of suggested 
forms on drafting the “working” provisions 
which deal with investments, management 
of a business, insurance, taxes, accounting, 
fiduciary compensation, and many other 
questions. 


AN ESTATE PLANNER’S HANDBOOK, Second Edition, 
completely revised, with annotated forms, by Mayo A. 
Shattuck and James F. Farr. 610 pages. $10.75 
The recognized excellence of the first edition 
—plus annotated sample forms, tax mate- 
rials, expanded coverage of insurance, up-to- 
date authorities — makes this a “must” for 
attorneys, trust officers, accountants, and 
insurance men. 


ESTATE PLANNING: Cases, Statutes, Text and Other 
Materials, by A. James Casner. 540 pages. With 1953 
and 1954 Supplements. $12.50 
A critical study of all aspects of estate- 
planning — the ways in which property can 
be transferred, the kinds of interests to be 
created, and related matters. The new tax 
law’s effect is carefully analyzed in the 1954 
Supplement which, with the 1953 Supple- 
ment, provides several complete estate plans 
and a variety of sample instruments. 


... and don’t forget these famous and essen- 
tial sets — ScoTT ON TRUSTS (4 volumes with 
1954 Pocket Supplement — $65.00) and 
AMERICAN LAW OF PROPERTY (8 volumes 
with 1954 Pocket Supplements — $150.00). 


ORDER THESE BOOKS NOW 


LITTLE, BROWN & COMPANY, 34 BEACON 5sT.. BOSTON. mass. A 


() DRAFTING WILLS AND TRUST AGREEMENTS: 


Dispositive Provisions $11.50 
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(0 AN ESTATE PLANNER'S HANDBOOK $10.75 
( ESTATE PLANNING: Cases, Statutes, Text 

and Other Materials and 1953 and 1954 

Supplements $12.50 
(C SCOTT ON TRUSTS and 1954 Supplement $65.00 
( AMERICAN LAW OF PROPERTY and 1954 

Supplement $150.00 
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® Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise within the province of our Association. Statements which do 
not exceed 300 words will be most suitable. The Board of Editors reserves the 
selection of communications which it will publish and may reject because of length. 
The Board is not responsible for matters stated or views expressed in any com- 


munication. 





A Salute to 
the Journal 


=" As a member of the Bar, I wish 
to congratulate you and the Board 
of Editors for publishing the letter 
of the Special Committee on Revi- 
sion of Circular 230 in the November 
issue of the AMERICAN Bar Associa- 
TION JOURNAL. Because of the inter- 
est of my partner and myself in the 
matter of relationship of attorneys 
and accountants, we having, as you 
will recall, contributed an article in 
the October, 1948, issue of the AMER- 
ICAN Bar ASSOCIATION JOURNAL on 
“Teamwork in Tax Practice: Law- 
yers and Accountants Should Work 
Together”, and having worked close- 
ly with Mr. Edwin M. Otterbourg 
in these matters. 

The JourNaAt is rendering the 
American Bar a great service in this 
respect, as it has throughout its his- 
tory, and, as members of the Bar, 
we wish to salute you for the signal 
service which you are rendering 
through your leadership in this par- 
ticular matter. 

GeorcE E. Ray 


Oxiver W. HAMMONDS 
Dallas, Texas 


Pickets or Ballots: 

A Sequel 

* In our article published in the 
October, 1954, issue of this JouRNAL, 
entitled “Pickets or Ballots?”, we de- 
scribed a growing body of court de- 
cisions circumscribing the use of 
pickets by unions where the facilities 
of a governmental agency were avail- 
able to conduct an election. One of 
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the cases discussed in the article was 
Wood v. O’Grady, which, at the time 
the article was published, had been 
decided by the Appellate Division 
of the Supreme Court of the State 
of New York and reported at 283 
App. Div. 82. In our article we de 
scribed this decision as “the high 
water mark by a New York appellate 
court in the tide of decisions en 
joining unrecognized and uncertified 
unions from picketing. .. .” 

Since the publication of the article, 
this decision of the Appellate Divi- 
sion in Wood v. O’Grady has been 
reversed by the New York Court of 
Appeals, by a vote of four to three. 
The four judges voting for reversal 
wrote three separate opinions reflect- 
ing differences in rationale among 
them. Further indication of the 
sharp division in the judicial view 
of this case is given by the fact that of 
the thirteen judges who heard the 
case (the trial judge, five judges in 
the Appellate Division and seven in 
the Court of Appeals) eight voted to 
enjoin the picketing and only five 
to permit it. Included in the five, of 
course, were the four-judge majority 
of the Court of Appeals. 

Wood v. O’Grady establishes no 
new general principle. It confirms 
that recognition picketing is coercive 
and will be restrained. The denial of 
injunctive relief is based upon a com- 
bination of findings of specific facts, 
the most important among which 
were: (a) that the picketing was not 
directed at the employer and was not 
intended to exert economic pressure 
on him; (b) that if coercion existed 
it was coercion by the employer 











against his employees and not by the 
union against the employer; (c) that 
the sole purpose of the picketing was 
to enlist the support of the employees 
in the unionization campaign; and 
(d) that no irreparable damage was 
shown. 

The decision rejects the argument 
that continuance of the picketing 
over a lengthy period of time, in 
this case eighteen months, converted 
what would otherwise be protected 
picketing into forbidden picketing. 

In view of this latest pronounce 
ment from the Court of Appeals, the 
right to an injunction where a union 
pickets an unorganized store, shop 
or plant, at least in New York State, 
will vary from case to case, depend- 
ing on the relative success of the 
contending parties in satisfying the 
court as to the purpose of the picket- 
ing and the identity of the person 
or persons at whom the picketing is 
directed. This does not mean, as we 
see it, that picketing will automat- 
ically be permitted in New York 
State wherever it is labeled as organ- 
izational in nature. The lower and 
intermediate appellate court deci- 
sions up to now have indicated that 
judges are astute to detect attempts 
at masking the true purpose or ob- 
jective of picketing. On the other 
hand, where it can be shown that 
the recruitment of membership is 
the true and sole purpose of the 
picketing, it seems clear under Wood 
v. O’Grady that such picketing will 
not be enjoined. 

We do not believe that with Wood 
v. O’Grady the last word on this 
touchy subject has been spoken. A 
basic conflict between the permission 
granted, on the one hand, to picket 
for the persuasion of employees and 
the permission denied, on the other, 
to picket for the coercion of the em 
ployer still inheres in the fact that 
the effect of the picketing may well 
be, and, indeed, probably will be, the 
same regardless of its purpose. The 
employer with pickets in front of his 
place of business w:'l find a drop in 
his volume of sales and interference 
with his deliveries and with his nor- 
mal methods of operation no easier 

(Continued on page 106) 

















yyees 
and 
was 


nent 
ting 
> in 
arted 
~cted 
ting. 
ince 
, the 
nion 
shop 
tate, 
end 
the 
y the 
cket- 
erson 
ng is 
is we 
»mat- 
York 
rgan- 
- and 
deci- 
that 
mpts 
r ob- 
other 
that 
ip is 
f the 
V ood 
r will 
Wood 
1 this 
en. A 
ission 
picket 
s and 
other, 
e em 
t that 
y well 
ye, the 
. the 
of his 
rop in 
erence 
is nor- 
easie! 
> 106) 


Here’s how we’re telling 




















our trade-mark story... 


in Women’s Wear Daily 
in The New Yorker 

in Editor & Publisher 

in The New York Times 
in Advertising Age 


land’ sea, in the air and 
from equatorial jungle 
to polar floe, jechnicolor cameras are 
ph ara to Chajmotion picture. - 

“Pp 





you mark your groety Se 
"t let *fTechnicolor® 6° to 

Pieecer until you've spelled it properly 

-- with 4 capital eg? 

icolor is our name, just 45 

° istered it as 

pe yours. We've reg 

tau mark, and it identifies our 

products and services. 


. technicolor. How 
lease don't call us 
pod 3 you like to be called smith? 


we don't care how 


after all Techn 


TECHNICOLOR IS THE REGISTERED TRADE-MARK OF 


TECHNICOLOR MOTION PICTURE CORPORATION 


HERBERT T. KALMUS, PRESIDENT AND GENERAL MANAGER 


February, 1955 . Vol 4] 














































































105 





Views of Our Readers 





NNN 





DADDPDPDD2D2W2PD 


Here is the first 
clear reasoned defense of 


» AMENDMENT 
TODAY 


By ERWIN N. GRISWOLD 


Dean of the Harvard Law School 









THE 


% The wave of congressional investiga- 
tions has ridden on a new term—“Fifth 
Amendment Communist”~applied not 
to proven Communists, but to American 
citizens seeking protection from self- 
incrimination under our Bill of Rights. 
Now—at long last—a conservative Re- 
publican and distinguished lawyer 
writes a spirited interpretation and de- 
fense of this “ever-present reminder of 
our belief in the importance of the in- 
dividual”—showing why it was written 
into our Constitution, how an innocent 
person may need to invoke it before Con- 
gressional investigating committees, and 
what its true value is to every American 


who prizes his freedoms. 

CLOTH-BOUND $2.00 + PAPER-BOUND 50¢ 
Available at your bookstore 
HARVARD UNIVERSITY PRESS 


Soft-cover edition also distributed by 
News Co., 306 W. 11th St., N. Y. 14. 
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to bear because the union does not 
intend to cause him economic harm 
but only to persuade his employees 
to join its ranks. Nor, in many cases, 
will he find the will or the where- 
withal to resist picketing which is not 
intended to coerce him economically 
but which, nevertheless, does so. 
This situation will bring more cases 
to the courts. The conflict between 
pickets and ballots has not yet been 
finally resolved. 

Davip L. BENETAR 

Rosert C. Isaacs 
New York, New York 


The Danger of 


Judicial Super-Government 


® Preliminarily, let me make it clear 
that | am opposed to segregation of 
the races on principle and would cast 
a vote as a citizen against it at every 
opportunity presented. 

However, the recent decision of the 
Supreme Court of the United States 
on that subject, as applied to the 
several states, does not present the 
issue in that light. Involved in that 
decision were the greater 
of our dual form of government 
and judicial supergovernment. Here, 
again, we have the example as stated 
by the late Chief Justice Stone ol 
that Court when he critically said to 


issues 


his brother Justices: “The only re- 
straint we know is our own sell- 
restraint.”” Unfortunately, what he 
said is true. History teaches us that 
the Supreme Court of the United 
States, by its decisions, determines 
for itself its own authority and power 
in cases before it and amends the 
Federal Constitution by such deci- 
sions just as surely as though amend- 
ed by the process and procedure pro- 
vided for in that Constitution. As 
Mr. Justice Holmes so aptly put it, 
that Court sits as a continuing con- 
stitutional convention. The Federal 
Constitution is whatever the Justices 
of that Court say it is. The history 
of the Court irrefutably proves this 
statement to be true. No lawyer will 
deny that the Supreme Court, on 
many occasions, has overruled its for- 








mer decisions on constitutional is- 
sues, just as in the instant case on 


segregation, thus making the mean- 
ing of the Constitution depend upon 
the individual views of its members. 
What was perfectly constitutional 
yesterday becomes heresy today just 
because nine judges (or even five 
and, at times, four) say that it is. If 
this sort of thing is not a government 
of men, then I do not understand 
what that expression means. This is 
judicia) omnipotence “run wild”. 
As a lawyer and a former judge, I 
say that these are issues far too im- 
portant for a majority of nine judges 
to be the final authority on, it mat- 
ters not how able, patriotic and pro- 
found they may be. I stand with 
Thomas Jefferson, Andrew Jackson, 
Abraham Theodore 
Roosevelt on this vital subject. There 
is nothing in the record of the Con- 


Lincoln and 


stitutional Convention remotely in- 
dicating that the Founding Fathers 
intended that the Supreme 
Court grow into a form of super- 


ever 


government, Tyranny can exist any- 
where and, of course, most effective- 
ly where power is usurped. 

What this country needs is an ef- 
fective governmental restraint upon 
the Supreme Court of the United 
States. This could be accomplished 
by an amendment to the Federal 
Constitution setting up a council 
of revision, the members of which 
would be drawn from the three 
branches of the Federal Government 
and from the governments of the 
several states. After all, our social 
compact was instituted for the bene- 
fit of the people and, we hope, main- 
tained for their benefit. If this is to 
be a centralized form of government, 
let us accomplish that revolutionary 
change frankly and forthrightly by 
a constitutional amendment rather 
than by attrition and surprise. I have 
no patience with those of our pro- 
fession who seem to believe that 
courts can do no wrong. 

The American Bar Association, 
rightly and wisely, has taken up the 
cudgels against excessive and arbi- 
(Continued on page 110) 
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Special Notice 


Becinninc with the 1955 . cumulative 
issues of the state and National Reporter edi- 
tions of Shepard’s Citations, we shall show 
citations to all state cases as cited in articles 
appearing in the American Bar Association 
Journal. 





This special service is in addition to the citations 
to all federal cases reported in the United States 
Supreme Court Reports, Federal Reporter and 
Federal Supplement as cited in the Journal 
which have been included in Shepard’s United 
States Citations and Shepard’s Federal Reporter 
Citations beginning with the January 1953 
issues. 











These editorial features will be of great present 















day value to the members of the American Bar 
Association in bringing to the attention of 
lawyers everywhere the valuable articles ap- 
pearing in the Journal. 
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Colorado Springs 
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We couldn't 
put out the fire 


But with the Hartford’s help, 


we quickly paid off $28,893 


in customer claims 


(Based on Company File # HM54-324) 


It was just before a holiday. As usual 
in the dry cleaning business, we were 
up to our ears in clothing bundles. 
Maybe that’s why nobody noticed 
anything wrong until the fire had 
actually burned through the ceiling. 


We turned in an alarm, but there 
wasn’t much we or the firemen could 
do to save the plant. 


Next merning, the men representing 
our insurance company set up an 
office nearby. The moment they 
verified each customer's claim, the 
Hartford Fire Insurance Company 
paid us the money. Then we mailed 
our check to the customer, with a 


Within 16 days, we paid 622 claims 
this way. There were 808 all told, so 
you can see the Hartford was really 
moving along fast. With their help, we 
were able to pay every claim so quickly 
and so fairly that we found customers 
talking about us all over town. 


Naturally, this talk didn’t hurt our 
reputation a bit. We have almost twice 
as much business now as we had 
before the fire! 













Why do we tell this story in a /awyer’s 
magazine? 

Because it illustrates a truth. Service 
is often as useful to the insured as the 
money received in payment of a loss. 
Point this out to those who seek your 
counsel on insurance matters. And for 
dependable protection—backed by 
outstanding service—suggest that they 
call their Hartford Agent 
or their insurance broker 
for Hartford Insurance! 





letter from our president. 





Year in and year out you'll do well with the H fi d 
artiora | 


Hartford Fire Insurance Company * Hartford Accident and Indemnity Company 
Hartford Live Stock Insurance Company . Hartford 15, Connecticut 
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This third printing, completely revised, contains approximately 160 pages, is finished in hard back with 
reproduction of an original oil painting depicting the Christ being tried at night before the Jewish 
court in Jerusalem. 

The author, has assigned and discussed, in detail, eighteen separate errors which were committed during 
the so-called “trials” of Jesus—before the Jewish and Roman Courts. 


In pointing to those many errors, Mr. Wingo carefully sifts evidence, weighs motives and tests court 
proceedings as they existed in the time of Christ. Moreover, he cites the Hebrew laws to support his 
logical conclusions that the Master was not given the remotest semblance of a legal trial. 


This book has been reviewed by eminent authorities who have readily concluded that it is authentic as well 
as interesting. Thousands of copies have been placed into book stores and libraries over the Nation. 


The retail price is $3.00, with immediate refund in full if not entirely pleased. 
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EARLE L. WINGO PUBLICATIONS, INC. 
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HATTIESBURG, MISS. 
Gentiemen:- 

Please send to the undersigned 
pleasure. 
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trary executive power by proposing 
an amendment to the Federal Con- 
stitution limiting and regulating the 
treaty power. As one who supports 
that proposed amendment, believing 
it to be not only desirable but neces- 
sary, I equally believe that the op- 
portunity for excesses in the judici- 
ary should be removed by a consti- 
tutional amendment. No man or 
men are perfect enough to be left 
to their own intelligence and con- 
science unrestrained by a superior 
authority, so far as administering 
governmental office may be con- 
cerned. Jefferson’s statement on that 
point is as true today as it was in the 
eighteenth century. Human nature 
has not changed. We, as lawyers, 
should be as alive to the abuse of ju- 
dicial power as executive power. In 
fact, lawyers should take the lead in 
such reform. The people have a right 
to expect it of us. Lawyers know, as 
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no other group possibly could know, 
the grave danger inherent in judicial 
power unlawfully exercised. In other 
words, “This is the law because I 
choose to say it is.”” If lawyers do not 
undertake corrective action in this 
field, less qualified persons will. His- 
tory demonstrates that this will be 
the case. 

Some will contend that the power 
of impeachment of its members is 
sufficient to keep the Supreme Court 
within lawful bounds. Such conten- 
tion is erroneous on two grounds, 
First, no judge should be penalized 
for his convictions expressed in a 
judicial decision and, second, im- 
peachment is wholly incompetent 
as a substitute for review of erro- 
neous judicial action because it does 
not correct such action. What is need- 
ed is the impeachment of the deci- 
sions of the Court, not the impeach- 
ment of its members. History reveals 
the inefficiency of the remedy by way 
of impeachment of the individual 
judge. In fact, such an impeachment 
proceeding can do more harm than 
good. A failure to convict is usually 
construed as an approval of the con- 
duct of the judge sought to be im- 
peached, although a majority may 
have voted for his conviction, the 
Constitution requiring a two-thirds 
vote of the Senate for conviction. 
Both the legislative and the execu- 
tive branches of government have 
imposed upon them adequate re- 
straint: a vote of the people at stated 
intervals. Not so with the Supreme 
Court, the members of which hold 
office for life subject only to removal 
by impeachment. 

I am that the 
pressed herein do not constitute a 


aware views e€x- 
new idea and that the decision on 
segregation is different from 
many prior decisions of the Supreme 
Court where the Federal Constitu- 
tion, in effect, was amended but the 
impact of the instant decision illu- 
mines anew the brink of the abyss 
of judicial supergovernment which, 
dangerously, lies near at our very 
feet. This decision is just another 
danger signal. 
Everett C. McK&ace 

San Francisco, California 
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A Note 
of Thanks 


# I want to thank you for the won 
derful write-up you gave our “Fieri 


Faces” show in the November issue 
of the AMERICAN BAR ASSOCIATION 
JOURNAL. 


You were grand to do this and | 
know from talking with the members 
of the cast how much they appreci 
ated this article. 

ARLINDO S. Cat! 


Chicago, Illinois 


What Is a 
“Political”” Question? 


® Mr. Louis Robertson of the Chi- 
cago Bar in a letter to the JOURNAL 
(December, 1954, issue)—in express- 
ing a caveat with respect to the As- 
sociation’s role on “political” ques- 
tions—uses the “Bricker” Amendment 
as the sole example of when such a 
caveat should be invoked. 

The term “political” is often used 
ambiguously. Popularly it has come 
to refer to differences as evidenced 
by party affiliations—hence partisan 
differences. Mr. Robertson seems to 
use it in this sense. Otherwise his 
letter would be meaningless, 
“political” in its technical sense re- 
fers to general matters of government 
and as to such matters of course the 


for 


Association may and should express 
itself. 

In the partisan sense of “political” 
Mr. caveat as to the 
“Bricker” Amendment is not sup 
ported by the record. At no time has 
it been involved in partisan politics. 
The complete proof of this statement 


Robertson's 


, 


is found in the history of the Amend 
ment. 

When S. J. Res.1. was introduced it 
was sponsored by sixty-four Senators, 
nineteen Democrats, and forty-five 
Republicans. In amended form it was 
favorably reported out by the Senate 
Judiciary Committee originally by a 
vote of eight to four which later 
became ten to five. Out of fifteen 
members of this Committee eight 
were Republicans and seven were 
Democrats—six Republicans and fou 





(Continued on page 154) 
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The first symposium on legal ethics: 
The Ethical Lawyer 
Henry S. Drinker 


Layman’s View of the Lawyer 
George E. Sokolsky 


Lawyer’s Duties to his Client 
Owen J. Roberts 


Lawyer’s Duties to the Court 
Charles E. Clark 


Solicitation 


Problems of Discipline 
Shelden D. Elliott 


Published by 
University of Florida Law Review 
College of Law 
GAINESVILLE, FLORIDA 


$2.00 per copy 
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She GSasicst Way 


To get up-to-the-minute information 
on a state's requirements covering 
incorporation, qualification, merger, 
amendment, dissolution, withdrawal 
and other corporate filings call or 
write to the nearest office of The 
Corporation Trust Company or CT 
Corporation System. You will find 


one in each of the above listed cities. 


Tes Lawyers Only. Without Charge. tt Ouaes. 
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Antitrust Developments: 


A New Era for Competitive Pricing 


by Thomas E. Sunderland - of the Illinois Bar (Chicago) 


® This article is an expansion of an address before the Section of Antitrust Law 
of the Ilinois State Bar Association which Mr. Sunderland delivered at Chicago 
on December 4, 1953. Certain developments since that time, which are analyzed 
in this article, lead the author to conclude that trends that were straws in the 
wind in 1953 have now changed the climate in which business operates to make 
possible a freer and more effective competition. 





" Attorneys studying a client's pric- 
ing problems often must decide 
whether a buying or selling price or 
practice is or is not lawful under 
the various antitrust laws. All too 
often lawyers have attempted to chart 
a course between Scylla and Charyb- 
dis—between conduct violating the 
Sherman Act! and that contrary to 
the Robinson-Patman Act?—with the 
uneasy feeling that perhaps the client 
would be violating some law regard- 
less of what he did. Inasmuch as the 
conflict between these two laws has 
been discussed elsewhere,* only a few 
aspects of this subject need be men- 
tioned here as background for an 
appraisal of several new develop- 
ments which indicate that a more 
reasonable interpretation of the anti- 
trust laws is in the making. 

The foundation of our entire struc- 
ture of antitrust laws is the Sherman 
Act. It has a fundamental philosophy 
with which most lawyers, economists 
and businessmen agree. That philos- 
ophy, acknowledging the highly ben- 
eficial effects of free and fair compe- 
tition, assigns to the Government 
primary responsibility for eliminat- 


ing unreasonable restraints and mo- 
nopoly so that competition in the 
market place will control prices and 
pricing practices. 

The Robinson-Patman Act, as in- 
terpreted in the past by the Federal 
Trade Commission and by the courts, 
is hardly an antitrust law at all. Its 
import is in the opposite direction— 
toward the suppression of competi- 
tion, and a negation of the idea that 
competition in the market place is 
a proper regulator of pricing prac- 
tices. Hence the confusion in which 


businessmen and their lawyers find 
themselves.5 

It is my thesis here that the Sher 
man and Robinson-Patman Acts 
need not be entirely at cross pur- 
poses with each other. Second, recent 
developments show a new decisional 
trend, whereby some of the major 
conflicts between the two laws are 
being resolved in favor of freer and 
more effective competition. 


Illegality Per Se... 
Or the Rule of Reason? 


Much of the difficulty in the past has 
resulted from a tendency to apply a 
type of per se illegality in connection 
with the Robinson-Patman Act. Any 
price discrimination is likely to be 
deemed illegal.* Because the doctrine 
of “illegality per se” in antitrust liti- 
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Antitrust Developments 


gation originally developed in other 
contexts, it is necessary to review 
briefly the genesis and application 
of this doctrine. Likewise, the con- 
trasting “rule of reason” must be 
considered for background purposes. 

“Tllegality per se” signifies that 
certain types of competitive conduct 
are unlawful in and of themselves. 
They are automatically illegal, even 
though the evidence would show that 
competition was not adversely al- 
fected or that the purposes of the 
law were in no way thwarted. A con- 
clusive presumption of illegality 
flows from the mere proof that the 
practice exists and evidence showing 
that there was no injury to competi- 
tion is inadmissible. 

The classic illustration of per se 
illegality is price fixing under the 
Sherman Act. According to the Su- 
preme Court in United States v. 
Socony-Vacuum Oil Company “ 
price-fixing agreements are unlawful 
per se under the Sherman Act and 

.. no showing of so-called competi- 
tive abuses or evils which those agree- 
ments were designed to eliminate or 
alleviate may be interposed as a de- 
fense.”"? Similarly the joint refusal of 
competitors to deal with a designated 
buyer or seller has been conclusively 
presumed to be an illegal boycott.® 
And where patents are used to obtain 
monopolies on unpatented articles, 
illegality per se prevails.® 

The “rule of reason” suggests a 
diametrically opposite approach,?° 
Under this “rule” the tribunal hear- 
ing the case must consider all the 
factors and circumstances in the situ- 
ation to determine whether or not 
the policy of the law has been: in- 


fringed.1" 


The Rule of Reason... 
Three Well-known Cases 


Since the initial formulation of the 
Sherman Act “rule of reason” by the 
Supreme Court in 1911 it has been 
repeatedly followed. Three  well- 
known cases are adequate for our 
present purposes to show the scope 
of this rule. Thus, in the old Window 
Glass Manufacturers case’? an agree- 
ment among competing hand-blown 
glass manufacturers and a labor un- 
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ion to share the available labor force 
resulted in limiting the operations of 
competing factories. This seeming 
clear-cut conspiracy in restraint of 
trade was, however, only part of the 
picture. Other factors were present: 
Hand-blown glass had to meet the 
competition of machine-made glass 
which could be produced for half the 
cost of the hand-blown product; 
the hand-blown manufacturers were 
struggling to survive—there was in- 
sufficient skilled labor to go around. 
A consideration of all the facts con- 
vinced Mr. Justice Holmes and the 
Court that the agreement could 
cause no harm to the public but 
would allow a dying industry to sur- 
vive for a time. 

In Chicago Board of Trade** a rule 
of the Board required that certain 
transactions entered into after the 
close of trading hours be made at 
prices which prevailed at the close. 
The rule was designed to require the 
trading in question to be carried on 
at prices arrived at in open bidding 
on the Board. The admitted re- 
straint, the Court concluded in an 
opinion by Justice Brandeis, was not 
unreasonable when considered in the 
light of the over-all operations of the 
Board. In * third example, Appa- 
lachian C x..5,14 an exclusive-selling 
agency representing numerous other- 
wise independent and competing 
producers of bituminous coal was 
held, in an opinion by Chief Justice 
Hughes, not to be an unreasonable 
restraint on competition in the light 
of the depressed conditions prevail- 
ing in the early 1930’s in the coal 
industry. 

In each of these three instances 
there was an admitted restraint on 


competition, one which superficially 
appeared to conflict with the man 
date of the Sherman Act and which 
would be clearly illegal under a 
“per se” rule. But a consideration of 
all of the surrounding circumstances, 
under a “rule of reason”, showed no 
harm to the public interest, hence 
no illegality. 


Per Se Illegality ... 
A Strange Phenomenon 


In the realm of the Clayton Act, 
courts have occasionally borrowed 
“per se illegality” from Sherman law 
contexts to find automatic injury to 
competition, and therefore infrac- 
tions of the law, from the mere ex- 
istence of a particular practice. Yet 
the various sections of the Clayton 
Act proscribe certain conduct only 
where there has been, or probably 
will be, an adverse effect on compe- 
tition. The frequent presence of 
“rule of reason” language in the 
statutory language of the Clayton 
Act makes the use of “per se illegal- 
ity” in its interpretation a strange 
judicial phenomenon. 

The per se doctrine has made its 
mark in the sensitive and important 
areas covered by Section 3 of the 
Clayton Act! which deals with ty- 
ing clauses and exclusive dealing 
arrangements. International Salt,'® 
brought under both the Sherman 
Act, Section 1, and the Clayton Act, 
Section 3, teaches that tie-ins be- 
tween patented machines and the 
material to be used therein consti- 
tute a per se violation of both stat- 
utes.'7 Yet the statutory prohibition 
of these sales is not absolute—the 
Clayton Act makes tie-in sales illegal 
only “where the effect . . . may be to 
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substantially lessen competition . or 
tend to create a monopoly. . . .” 
Exclusive dealing arrangements 
are contrary to Section 3 as sales or 
contracts for sale on the condition 
that the purchaser shall not deal in 
the goods of a competitor of the 
seller where (and only where) the 
requisite adverse effect on competi- 
tion specified in the language quoted 
above is present. In this context the 
Standard of California case'® prob- 
ably represents the high water mark 
of per se illegality. The majority 
opinion of Mr. Justice Frankfurter 
construed the effect-on-competition 
language as not requiring proof that 
competition was actually threatened 
or that there had been detriment to 
the public interest. Despite absence 
of proof to support the conclusion, 
the Justice assumes that “Standard’s 
use of the contracts [with independ- 
ent service stations covering their re- 
quirements of gasoline and, in some 
other products] creates just 
such a potential clog on competition 
as it was the purpose of § 
wherever, 
tual, it would impede a substantial 
amount of competitive activity.” 
Viewed by the Court, the only issue 
was whether a substantial amount of 
commerce was involved—in that case 
less than 7 per cent of the business 
was sufficient for an affirmative an- 
swer.2° As has been observed, per se 
illegality makes little sense in an ex- 
clusive dealing case.*! In many, if not 
in most, situations exclusive dealing 
has, and can 


cases, 


3 to remove 


were it to become ac- 


have, no perceptible 
adverse effect on competition. For 
many thousands of items offered for 
sale, the number of available and 
potential dealer and jobber outlets 
is not restricted. So long as other 
sellers are not denied access to the 
market, the public is little harmed, 
if at all, when a seller chooses to dis- 
tribute through a reseller who agrees 
to concentrate on the seller’s line of 
products. And the arrangement may 


be highly beneficial to both seller 
and dealer—through dealer training 
programs, the supplying and utiliza- 
tion of selling aids, the stocking of a 
full line of original equipment and 
of supplementary and repair parts, 


and in numerous other ways, seller 
and exclusive dealer compose a vigo- 
rous competitive team. On the other 
hand, a non-exclusive dealer, 
of pushing a given line, probably 
will let a customer select any one of 
several competing items in his place 
of business; this has the inevitable 
effect of giving an advantage to the 
merchandise of the supplier who can 
afford the most national advertising. 
The smaller the supplier the smaller 
is his advertising budget and the 
more .he depends on his dealers to 


instead 


push his products. The use of exclu- 
sive dealing contracts is, probably in 
the majority of instances, one meth- 
od of competing. Arbitrarily to bar 
sellers from utilizing available meth- 
ods of competing in itself restrains 
competition.*? 


The Richfield Case... 
A Significant Development 


The far-reaching implications of 
Standard of California in holding ex- 
clusive dealing contracts illegal per 
se was startling to the Bar generally. 
The Richfield case®* presented a var- 
iation of the Standard of California 
situation and followed the ruling in 
the former case—but the decision 
contains a significant development: 
a majority of four out of the seven 
participating Supreme Court Justices 
stated that they disagreed with 
Standard of California, but felt 
themselves bound by the precedent 
so recently established. This devel- 
opment was worth noting; Richfield 
indicated that the Standard of Cali- 
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fornia ruling might be limited to its 
particular facts, 

This indication found solid sup- 
port in the later Motion Picture Ad- 
vertising case** in which the majority 
of the Court upheld one year exclu- 
sive dealing contracts. Moreover, 
Justice Frankfurter in a dissent con- 
strued his own Standard of Califor- 
nia opinion in such a way as to mini- 
mize the significance of per se illegal- 
ity. He seemed to suggest that vari- 
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ous economic and marketing factors 
in Standard of California were im- 
portant to and apparently determi- 
native in that decision.*® 

A landmark step in the retreat 
away from per se illegality in the 
realm of exclusive dealing is the Fed- 
eral Trade Commission action in 
Maico Company,” where an initial 
decision of a hearing examiner that 
exclusive dealing contracts automat- 
ically violated Section 3 was re- 
versed by the Commission. The ex- 
aminer had rejected all evidence re- 
lating to the actual competitive ef- 
fect upon the hearing-aid industry of 
the company’s exclusive dealing re- 
quirements—such evidence was di- 
rected to an increase in the number 
of the company’s competitors, to the 
volume of business of such competi- 
tors, to a declining share of the mar- 
ket enjoyed by the company and to 
other matters relating to the compe- 
titive picture. In a unanimous de- 
cision?? the Commission said “. . 
we cannot conclude that evidence of 
the effect of an exclusive dealing 
agreement on competition is imma- 
terial in a Federal Trade Commis- 
sion proceeding... .”®* Referring to 
the Supreme Court’s repeated allu- 
sions to the expertise of the Commis- 
sion in relation to the business and 
economic conditions of industries 
under examination and to the 
Court’s statements that judges were 
unequipped to treat such problems, 
and recognizing that “only those ex- 
clusive dealing agreements which are 
lessening or which if allowed to con- 
tinue will probably lessen competi- 
tion or tend to create a monopoly””® 
are illegal, the Commission stated 
that it was its duty to weigh all of 
the relevant factors. 

A new trend is developing. It is un- 
questionably correct to say that to- 
day an exclusive dealing contract is 
not illegal per se.* Initially the Com- 
mission and, secondly, the reviewing 
court, as in Motion Picture Adver- 
tising, will look to the competitive 
and economic picture—to the market 
position of the party having the ex- 
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clusive dealing contracts, to the op- 
portunities for entry into the busi- 
ness for newcomers, to the number 
of competitive outlets that are avail- 
able, and to the likely effect on com- 
petitors—to determine if there is or 
is likely to be any real adverse effect 
on competition. In short, a “rule of 
approach may be expected 
in the future. 

This is the only course fully con- 
sistent with the statutory language 
outlawing exclusive contracts only 
“where the effect . . . may be to sub- 
stantially lessen competition”. Even 
though the presentation of the Gov- 
ernment’s case may be more difficult 
and the trial may take more of the 
Commission’s or court’s time, this is 
a small price to pay for realistic anti- 
trust enforcement. Certainly the pub- 
lic interest is not best served by 
the mere numbers of prosecutions 
brought or of victories achieved by 
the Government, if most cases in- 
volve matters little affecting the pub- 
lic interest and if most Government 
victories do not achieve freer, fairer 
and more effective competition. Un- 
less the competitive method under 
attack is actually unfair or unreason- 
able, the purpose of the law is affirm- 
atively defeated when the method of 
competition is restricted. 

In this connection the recent /n- 
vestment Bankers®® case is signifi- 
cant. It had been generally thought 
that the Socony-Vacuum*™ doctrine 
must be taken at face value, that any 
agreement among competitors fixing 
or affecting prices was illegal per se. 


reason” 


But Judge Medina in Investment 
Bankers did not feel himself bound 
by any such arbitrary rule. When 
the Government had failed to prove 
the comprehensive illegal conspira 
cy which had been alleged, it fell 
back on a charge that the agreement 
by members of an issuing syndicate 
on the offering price of securities was 
price fixing and therefore automat 
ically illegal. Judge Medina’s rejec 
tion of this theory was unequivocal: 

. I find nothing in any of [the 
decided] cases which can be re- 
garded as controlling precedent here 
or which binds me to hold the 
clauses of these syndicate agreements 
now under attack to be illegal per se 
under the Sherman Act.”’8? 

In effect Judge Medina followed 
in the steps of Justice Holmes in 
Window Glass Manufacturers, of 
Justice Brandeis in the Board of 
Trade case, and of Chief Justice 
Hughes in Appalachian Coals. When 
the peculiar facts of the particular 
case made application of the per se 
doctrine inappropriate he applied a 
“rule of reason”’.%% 


Injury to Competition ... 
The Robinson-Patman Act 


During the years when an increasing 
number of other practices were be- 
ing held illegal per se the granting of 
price differentials also came to be 
considered automatically illegal un- 
der the Robinson-Patman Act, at 
least where the difference in price 


(Continued on page 185) 
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on subsequently remanded two ex- 
elusive dealing cases to hearing examiners 
for consideration of further evidence concern- 
ing the competitive effects of the practice. 
Outboard, Marine & Mfg. Co. and wenene 
Hearing Aid Co., F.T.C: ets 
CCH Trade Reg. Rep., Par. 11,657 (1954). "The 
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31. United States v. Socony-Vacuum Oil Co., 
310 U.S. 150 (1940). 
32. Supra note 30, page 689. 
“Through the meral concept of rea- 
sonableness, the antitrust laws have been a 
means whereby rules of law have been im- 
posed, industry by ind and business in- 
stitution by business tion, to preserve 
the foundations of the market system and 
thereby to permit the identity of public r- 
pose and institutional conduct.” Carlston, Role 
of the Antitrust Laws in the Democratic 
State, 47 N.W. U. L. Rev. 587, 604 (1952). 
The Federal Trade Commission recently 
applied the “rule of reason” in determining the 
legality of an arran it between twenty- 
seven wholesale distributors of greeting cards 
to pool their combined purchasing power and 
obtain favorable prices on the cards. Noting 
by respondents’ total annual sales were 
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The Time Has Come for Substantial Reform 


by Homer D. Crotty - of the California Bar (Los Angeles) 


® Reform of our system of bar examinations has moved with “the slow and 
erratic amble of a tortoise”, Mr. Crotty declares, in spite of the efforts of the 
National Conference of Bar Examiners and the Section of Legal Education and 
Admissions to the Bar. In some states, law students are still admitted to the Bar 
on the diploma privilege; others admit members of the Armed Forces without 
an examination on the theory that nothing is too good for our “boys in uniform”. 
Mr. Crotty’s article is a catalogue of the defects in our present system and a 
statement of what ought to be done about it. This article is taken from an address 
delivered before the National Conference of Bar Examiners, meeting in Chicago 


last August. 





=" During the past few years we have 
seen the first great survey of the 
American Bar. This survey was also 
the first comprehensive one of our 
legal education and bar examina- 
tions, and an immense sum of money 
was expended for it. The part of the 
Survey dealing with bar examina- 
tions and admissions to the Bar was 
compiled by our colleague, James E. 
Brenner, Professor of Law at Stan- 
ford University, who acted as the 
consultant for the Survey. It will be 
referred to as the Brenner Report. 
Many of the views which you will 
find in the Brenner report have 
been advocated by speaker after 
peaker, year after year, in the an- 
nual meetings of the National Con- 
ference of Bar Examiners and of our 
Section of Legal Education; many, 
indeed, have been published in the 
journals which are freely and wide- 
ly circulated among the members of 
ihe Bar. Yet the progress of reform 
as moved with the slow and erratic 


amble of a tortoise. Some new ap- 
proach, I am convinced, must be 
made if we ever are to accomplish 
substantial reforms in bar examina- 
tions. It is time to implement the 
recommendations of the Survey. 

A story which I heard at the last 
meeting in Washington oi the Amer- 
ican Law Institute may be apposite 
here. 

As a part of his benefits under the 
G. I. Bill of Rights, a veteran ac- 
quired two fine and powerful mules. 
He hitched them to his wagon, but 
they refused to budge no matter how 
hard he urged them. He applied to 
the Veterans’ Bureau for help and 
was told that as a part of his G. L 
benefits he could have the services 
of a mule trainer. Then he took the 
mule trainer out to the farm. The 
mules were again hitched to the 
wagon with the same result—not a 
move. At this point the trainer took 
off the whiffletree and began beating 
the mules over the head with it. The 


G. I. cried, “Good Lord, man, you'll 
kill them.” The trainer replied, “Not 
at all, my boy, the first thing you've 
got to learn when you train mules is 
to get their attention.” 

Let us ask, what is the real purpose 
of admissions to the Bar? Why are 
we genuinely concerned with the 
subject at all? Are we to head back 
to the views of the Jacksonian pe- 
riod and admit anyone to practice? 
I’ am sure that all Bar Examiners 
would exclaim at once that our un- 
shakable purpose is to admit only 
those who are learned in the law and 
those who are completely trust- 
worthy. To suggest any other pur- 
pose would be decried as absurd. Is 
not the emphatic aim to admit only 
those who can be trusted to render 
legal services to the public of a supe- 
rior character and better than any 
other profession or calling? Yet 
what actually happens? Let me list 
a few complaints. 


Diploma Privileges . . . 
A Continuing Problem 


For some decades, the American Bar 
Association has been on _ record 
against the admission of lawyers up- 
on motion without a bar examina- 
tion. This recommendation has been 
accepted by most jurisdictions, for it 
is well recognized that unless their 
law graduates are put to an impartial 
test of their legal learning, the tend- 
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ency of law schools is to relax in 
their instruction and to graduate 
some men at least whom they would 
never risk to take an impartial bar 
examination. 

What, however, are the facts? In 
some states the number of brave 
souls who take and pass the bar ex- 
amination is substantially less than 
the number who are admitted on the 
diploma privilege. In 1953, for exam- 
ple, in Alabama and Louisiana, more 
than four times as many were ad- 
mitted by the diploma route as 
passed the bar examination; nearly 
six times as many were admitted in 
Florida, and about ten times as many 
in Wisconsin. Florida has now abol- 
ished the diploma privilege and its 
law school graduates must measure 
up to the same impartial test as other 
candidates for admission. The di- 
ploma privilege should be abolished 
in all jurisdictions. 

Next we come to the thorny and 
emotionally charged subjects of the 
admission of veterans on motion and 
of giving veterans privileges in bar 
admissions not available to non-vet- 
erans. In several states there are spe- 
cial privileges granted to veterans on 
admission to the Bar that the courts 
and legislatures would never allow 
with respect to admission to any 
other profession. Imagine a medical 
doctor or a dentist veteran being ad- 
mitted without an examination to 
test his fitness! Try to find a case 
where he is given credit of several 
points in his examination where a 
non-veteran examinee gets no such 
privilege. These unsound measures 
are all based upon the theory that 
the courts and the legislatures are do- 
ing something for the boys who 
fought so hard for this country. Mili- 
tary service, as all of us know, can 
vary from grueling action in combat 
to sitting before a desk in an air- 
conditioned room in the Pentagon. 
Usually these veteran relaxations are 
said to be general in character. In 
practice, we meet the most cynical 
exceptions. In my own state, one of 
our judges spent a_ substantial 


amount of time at the legislature to 
lobby a veterans’ exemption de- 
signed, he said, to help the boys, but 
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in reality tailor-made to admit his 
own son without examination. The 
boy who takes advantage of these al 
leged benefits will go through life 
with a lingering doubt as to whether 
he really could have passed the exam- 
ination. Veterans who have been ad- 
mitted by this easy route have been 
massacred in practice at the hands 
of those who came in the hard way. 
As one judge has put it, “They are 
somewhat like an amaieur prizefight- 
er who has no defense against a box- 
er—they don’t know what to expect 
or what hit them.” 

Suggestions for the remedying of 
this inequality in actual law practice 
between the man who passed the bar 
examination and the non-examined 
veteran were made ironically by one 
author, who said: 


If the veteran, including the mer- 
chant seaman (and perhaps in time 
the longshoreman, the shipyard work- 
er, the air raid warden and the blood 
donor), who is admitted to the bar 
without taking an examination, is 
going to be handicapped in competi- 
tion with the members of the bar who 
have passed an examination, let the 
legislature do something about that. 
There are many*things it can do to 
rectify this incipient inequity. 


Among other things consider these: 


1. In all civil jury cases in the state 
courts*he shall be entitled to a ver- 
dict by a 7 to 5 vote rather than the 
usual 9 to 3. Or the same thing might 
be arrived at in another way by pro- 
viding that he be given a veteran's 
preference of 2 jurors. In the federal 
courts, where the rule of unanimity 
prevails, the Judicial Code might be 
amended to provide that a vote of 10 
to 2 in his favor shall be deemed to 
be unanimous. Of course, this might 
raise a constitutional question under 
the Seventh Amendment, but let’s not 
cross that bridge until we have to. 

. . . 

3. Wherever the law accords a spec- 
ified number of peremptory chal- 
lenges, the non-examined lawyer shall 
have one additional peremptory chal- 
lenge for every year of service in the 
armed forces, the longshoreman’s un- 
ion, etc. 

e . * 

9. Amend Article XX, Section 9, of 
the state constitution to provide that 
no will or trust drawn by an unexam- 
ined lawyer shall be deemed to vio- 
late the rule against perpetuities un- 
less it’s a particularly bad violation.! 


But enough of irony! These varie 
ties of special privileges for veterans 
should be abolished. The courts and 
legislators, as well as the bar examin 
ers, should ask themselves whether 
their duty should not be to admit 
only men who can be depended upon 
to render adequate legal services to 
the public. Is not the public entitled 
to the assurance that each lawyer ad- 
mitted is qualified? 

It may seem that I have spent a 
good deal ol space on this point. But 
we should keep in mind that during 
1953, of all of the admissions to the 
Bar throughout the country, nearly 
12 per cent were admitted without 
examination either because of the di- 
ploma privilege or because of the 
veteran privilege. 

As serious as these matters are, 
there are more serious complaints. 
The judges complain that their work 
is made vastly more difficult by the 
numbers of ill-trained and ill-pre- 
pared lawyers who practice in the 
courts today. 

One judge commented: 

In jury cases the court must be 
most careful and frequently there is 
little the court can do to see that 
justice is done, when he sees what 
appears to be a good case miserably 
handled, due to the incompetence of 
the attorney for one of the parties, to 
the great detriment of the client. 


Better-Prepared Lawyers .. . 
Less of the “Law’s Delay” 

Judges the country over have sul- 
fered silently from the rebukes of the 
press over court congestion, trials de- 
layed for years and over the ever- 
increasing expenses of litigation. Is 
the fault altogether theirs? Many ol 
the judges are confident that the 
courts’ burdens would be cut amaz- 
ingly if only competent and well- 
prepared lawyers were practicing be- 
fore them. The number of judges 
needed to handle the volume of ju- 
dicial business could be reduced sub- 
stantially as indeed, numbers of ill 
founded suits would never be 
brought. Is it any wonder that we 
have an increasing public clamor for 
more and more administrative tri- 





cY Harnagel, Some Suggestions in Aid _o/ 
the Unexamined Lawyer. 26 Los AncEtes Bak 
Butt. 342, 343. 
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yuunals to handle legal work? Is it 
lso any wonder that the problems 
f unlawful practice increase rather 
than diminish from year to year? 

The Bar Examiners are the guard- 
ians at the gate. They should have a 
resolute devotion to their duties as 
bar examiners—to admit only the 
competent and the trustworthy. If 
they do not discharge this duty the 
profession is damaged immeasurably. 

It is my belief that bar admissions 
should be controlled solely by the 
higher courts of our states and that 
admission procedures should be re- 
moved from the hands of the state 
legislatures. It is also my belief that 
the higher courts’ budgets should in- 
clude an adequate amount of money 
to handle bar examinations properly 
and to employ an adequate staff. 
There should at least be a full time 
secretary in all cases where the num- 
ber of applicants warrants it. If the 
number of applicants is very small, 
a part of the salary should be paid 
by the Committee of Bar Examiners 
to the person who performs the 
duties of the secretary. In this way, 
the Committee will know its work 
will not be handled on a hit-or-miss 
basis. 

If the number of applicants is 
large enough, the fees received will 
be sufficient for an adequate staff. 
But where the fees are too small or 
the amounts raised inadequate, the 
court’s own budget should supply 
the deficiency. The fees paid by ap- 
plicants for admission in most juris- 
dictions of this country today are so 
inadequate as not nearly to meet the 
costs of administering bar examina- 
tions. Notwithstanding inflation, the 
fees of $10 or $25 or $30 per appli- 
cant continue year after year. The 
job should not be assigned as a part 
time matter to the court’s clerk, who 
doubtless has plenty of duties to fill 
his entire time. A staff whose sole 
duty it is to administer bar examina- 
tions and admissions is vitally neces- 
sary. An adequate staff will remedy 
many of the evils about which the 
courts and public complain. 

We have come to the time, I be- 
lieve, when standards for bar ex- 
aminers should be adopted by the 








Bar Association. These 
standards will not have any sanction 
to enforce them, except the sanction 
of public opinion. We should aim 
in these standards to persuade courts 
and bar examiners throughout the 
country to break away from the in- 


adequate and often antiquated prac- 


American 


‘tices which have existed so long. In 


making this statement, I do not want 
to detract from the good work now 
being done in a number of places. 
Many states today already have pro- 
cedures for bar examiners and bar 
examinations 
cellence the minimum 
which I propose. 


in ex- 
standards 


which exceed 


Standards must be designed to ac- 
complish two principal objects: 
first, bar examiners should admit to 
practice only those who are compe- 
tent—those who pass an adequate 
bar examination designed to test 
learning and fitness; and second, bar 
examiners must admit only those 
whose character is above reproach 
and who have an ingrained sense of 
trusteeship. 

In selecting bar examiners, the ap- 
pointing agency is faced with many 
considerations. First and foremost, 
each examiner must be a person of 
integrity and ability; he must not 
be a political appointee; he must 
not owe his appointment alone to 
friendship with the appointing 
powers. Each examiner must be 
above reproach, and cannot have 
even the slightest suspicion attached 
to him that he is under obligation 
to the appointing authority, so as 
to imply that his moral judgments 
can be swayed by friendship or 
considerations of a political nature. 
Neither should he be appointed be- 
cause he comes from a particular 
law school and, indeed, no trustee 
or director or dean of a law school 
or of any university with which 
such law school is affiliated should 
ever be appointed. Nor can he have 
it said about him that he must de- 
cide whether his allegiance is to his 
law school or to the examining com- 
mittee. 

Each appointee should have a 
thorough acquaintance with the 
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Homer D. Crotty practices in Los An- 
geles. He is a former Chairman of the 


Committee of Bar Examiners of the 
California State Bar and a past president 
of the State Bar of California. He re- 
ceived his A.B. in 1920 and his J.D. 
from the University of California in 
1922, and his LL.M. from Harvard 
in 1923. 





methods and problems of modern 
legal education. He should mani- 
fest a present and constructive in- 
terest not alone in admissions to the 
Bar but in legal education as well. 
In legal education, as in other 
fields there is constant progress and 
change, and bar examiners should 
be distinctly and currently aware of 
these changes. 

The man who is appointed as a 
bar examiner should be devoted to 
his work and should be prepared to 
give whatever time is necessary to 
this important function. 

Each appointee should have a pro 
found appreciation of the necessity 
of selecting only those applicants for 
admission to the Bar who are com- 
pletely trustworthy. The minimum 
standards should require that only 
those applicants for admission 
should become lawyers who in prac- 
tice can serve as trustees. The bar ex- 
aminer must be prepared to elimin- 
ate those in whom any defect of 
character has become apparent from 
his application or from the records 
which he supplies with it. In those 
states which have adopted the neces- 
sary precaution of taking fingerprints 
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of the applicants there have been a 
number of astonishing discoveries of 
the criminal records of some men 
who apply. Naturally most of these 
offenses involve misdemeanors or 
criminal actions of a petty nature, 
but where the record discloses lar- 
ceny or embezzlement, forging of 
checks or other serious crimes, there 
can be little excuse for letting the 
man take the bar examination. 


Character Investigation . . . 
We Have Been Too Lenient 
Fingerprinting of applicants is es- 
sential, At the present day, with a 
highly mobile people in this coun- 
try, the bar examiners of necessity 
will know very little about most of 
the men who appear before them. In- 
deed, in some cases, it is doubtful 
whether they will know any of the 
applicants at all. Fingerprinting is 
now required in California, Florida, 
Michigan and New Jersey, and in 
one of the judicial districts of New 
York. There surely ought not to be 
any objection to fingerprinting at 
this day. It is widely required for 
drivers’ licenses. During the war, the 
manufacturing industnes engaged in 
war production required it. 

Every questionable character who 
gets into the Bar makes it unpleasant 
and difhcult for the entire bar. The 
public does not discriminate, and 
if a crook appears among the law- 
yers, the public immediately con- 
cludes that all lawyers are crooks. It 
has been frequently said that it is 
dilhcult to determine whether a boy 
has really formed a good or bad char- 
acter before he has graduated from 
law school, The general average age 
at graduation is around twenty-four. 
It is interesting to note that persons 
under twenty-one last year represent- 
ed 50 per cent of the arrests for crime 
against property—that is, robbery, 
burglary, larceny, auto theft, em- 
bezzlement and fraud, buying and re- 
ceiving stolen property, forgery and 
counterfeiting. The FBI Uniform 
Crime Reports show that persons un- 
der twenty-five were responsible for 
75 per cent of the arrests for burg- 
lary, 60 per cent of the arrests for 
theft and 80 per cent for auto thefts, 
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and over 40 per cent for violations 
of the Narcotics Drug Laws.? These 
figures would seem to indicate that 
character formation may indeed be 
well advanced by the time an appli- 
cant is twenty-four. I submit that a 
more intensive investigation of the 


character of applicants for bar ex- 


aminations is urgently needed. Toa 
little character investigation is the 
rule, rather than too much. 

It seems to me that the courts have 
been too lenient on this matter, Let 
me refer to the recent case of In 
re Hyra, 104 A. 2d 609, where the Su- 
preme Court of New Jersey, in a 
divided opinion, refused to disbar a 
man who had lied on his application 
for admission, The court suspended 
him for two years. The question had 
been asked him, “Have you ever 
been concerned as a party plaintiff 
or defendant or witness in a legal 
proceeding? If so, state fully the 
court, administrative office or tribun- 
al, the character of proceedings, and 
your relation to it.” The applicant 
answered “No.” Later it was brought 
out that he had been convicted on 
five allegations of burglary and lar- 
ceny, but sentence had been suspend- 
ed and he was placed on probation. 

There was a strong dissenting 
opinion by Mr. Chief Justice Van- 
derbilt, who pointed out that when 
Hyra was asked, after he was found 
out, why he had not answered the 
question correctly at the first time, 
he stated, “Frankly, I don’t believe 
I was ever asked directly by any of 
these character committees whether 
I did have a criminal record.” 

In a case in California a number 
of years ago, State Bar v. Hull, 103 
Cal. App. $02, the applicant also 
failed to reveal the fact that he had 
served eighteen months in Ft. 
Leavenworth for fraud in violating 
the federal banking statutes. His 
answer was that he did not believe 
the crime involved any moral turpi- 
tude. The court, however, in that 
case, disbarred him. 

The question arises as to just how 
much mendacity the courts will per- 
mit an applicant to indulge in. If 
the courts do not insist upon a high 
standard of character for lawyers 


and are prepared to condone or to 
punish lightly numerous deflections 
from the course of right conduct, the 
public relations not only of the Bar 
but of the courts as well will be dam 
aged. I submit that the question 
which the courts should answer is 
not whether the applicant is entitled 
to the benefit of the doubt, but 
whether the client and the public 
are. 

The bar examiners should also 
make adequate inquiry of each appli- 
cant as to his loyalty to his country. 
This subject appears to be widely 
overlooked or ignored, though the 
need for investigation is pressing. 

Every bar examiner should have 
such an outstanding professional 
reputation that there can be no ques- 
tion about his qualifications to be- 
come an able and efficient commit- 
teeman. He should have sufficient 
scholarly attainments to qualify him 
to prepare adequate and searching 
bar examination questions. It is true, 
however, that, only in a few instances 
will a bar examiner be found expert 
enough in all the subjects covered 
by questions in the bar examinations 
to qualify as a general expert. The 
answer to this problem may be the 
adoption of the California system of 
getting bar examination questions 
from law professors, or the calling 
upon the National Conference of 
Bar Examiners for them, or ultimate- 
ly a standard National Bar Examin- 
ation. 

There should be rotation among 
the examiners. There are naturally 
very great differences in the point 
of view of lawyers in general and bar 
examiners are no exception in this 
respect. It is not either to be expect- 
ed or hoped for that the point of 
view of all bar examiners will be 
unanimous on particular points. Ex- 
tremists in one direction or the other 
affect the thinking of bar examiners 
and the content of the examination. 
It is therefore important that there 
should be rotation in bar examiners. 
Each man should be appointed for 
a period long enough to gain 

(Continued on page 183) 
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Two Significant Decisions: 


Ex parte Milligan and Ex parte McCardle 


by Harold H. Burton - Associate Justice of the Supreme Court of the United States 


* This is the story of a dramatic case and its unique sequel. The story begins 
in the closing days of the fratricidal War Between the States and it reflects the 
passions stirred by that bloody conflict. The story ends in the solemn halls of 
the Supreme Court of the United States and two cases that are landmarks of 
constitutional law. In Ex parte Milligan, the Court vindicated the power of the 
regularly constituted courts of the land over a military commission; in Ex parte 
McCardle, the Achilles’ heel of the Court’s jurisdiction was uncovered. Mr. Justice 
Burton presents the dramatic aspects of the two cases in this article taken from 
addresses delivered before the Iota Theta Law Fraternity at New York City, on 
September 22, and the Student Law Forum at the University of Virginia, on 


September 30, 1954, 





® For this story we turn back the 
calendar to Monday, March 5, 1866. 
It is 11 a.m. in the crowded court- 
room of the Supreme Court in the 
Capitol. It is the day set for hearing 
Case No. 350, Ex parte Milligan, 
with No. 365, Ex parte Bowles, and 
No. 376, Ex parte Horsey. The ses- 
sion has just begun. Three attorneys 
are sworn in as members of the Su- 
preme Court Bar. One of them is 
among those who will argue for the 
petitioners in these cases. He is a 
modest young man of striking ap- 
pearance, 34 years old, six feet tall, 
powerfully built, and wearing a full 
brown beard ef the cut then often 
worn by general officers of the Union 
rmy. He is Representative James 
\. Garfield, of Ohio, and fifteen 
‘ears later, almost to the day, he will 
be sworn in as President of the 
\'nited States. 

The cases reflect the passionate 
conflict of views between the sup- 


porters of Lincoln and the Union on 
one side, and the “Copperheads” of 
Indiana and neighboring states on 
the other. The issues are hot from 
the flames of war. Petitioners Milli- 
gan, Bowles and Horsey are civilian 
citizens of southern Indiana. A feder- 
al military commission has found 
each of them guilty of conspiring in 
Indiana, in 1864, against the United 
States. For this each is serving a life 
sentence at hard labor. 

There is at issue the right of a fed- 
eral military commission, rather than 
a civil court and jury, to try such 
citizens, outside of a combat zone, on 
charges of subversive acts committed 
in time of war in a loyal state like 
Indiana. The case is one of first im- 
pression in the Supreme Court. The 
right of the accused to writs of habe- 
as corpus in order to test the valid- 
ity of their confinement is also at 
issue.? 

In the fall of 1864, each petitioner 


had been arrested in his Indiana 
home upon the order of Major Gen- 
eral Hovey, commanding the Mili- 
tary District of Indiana. Each was 
charged with (1) conspiracy against 
the United States; (2) affording aid 
and comfort against the authority of 
the United States; (3) inciting in- 
surrection; (4) disloyal practices; 
and (5) violation of the laws of war. 
The supporting specifications de- 
scribed the offenses as having been 
committed largely through or in 
connection with secret societies 
known as the “Order of American 
Knights” or the “Order of the Sons 
of Liberty”. 

Petitioners were tried by a special- 
ly constituted military commission 
consisting of a brigadier general, ten 
colonels and a lieutenant colonel. 
The trial opened in the courtroom 
of the Circuit Court of the United 
States in Indianapolis.? Petitioners 
were represented by their own coun- 
sel and the Government by an army 





1. Chief Justice Taney, in his beet ie 
capacity, in 1861, held ee eee 
dent Lincoln’s Proclamation cuspentng, Ex 
[he of the writ of habeas corpus 

not reach the ag my Court. 2 

parte Merryman, Fed. 0. 9,487. In 1864, 
= Supreme that it had no 
wer to review by certiorari the 
bf a military commission, but it not 
upon the uvisdiction of the commission to 
the case. Ex parte Vallandigham, 1 Wall. 243. 

2. On the tenth day of its session, the 
mission withdrew from the room where it 
had been sitting so that the Circuit Court 
might hold its regular term there. For the 
next ten days, the commission cccuvied 
chamber of the Supreme Court of Indiana, but 
moved from there when the regular term of 
that court began. Statement by ee 


quoted in Klaus, American 7s 
In the Matter of Lambdin P. Atfillioen, aris. 
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judge advocate. Counsel for peti- 
tioners made timely but unsuccessful 
objection to the jurisdiction of the 
commission and carefully preserved 
their right to review that question. 
Petitioners still contend that, what- 
ever may be the merits of the federal 
charges against them, they are en- 
titled, under the Constitution of the 
United States, to jury trials by due 
process of law in the civil courts. 

Harrison H. Dodd, the alleged 
leader of petitioners, was the first to 
be put on trial by the commission. 
However, in the midst of that pro- 
ceeding, he escaped, at night, from 
his place of confinement in the Post 
Office Building and fled to Canada. 
On October 21, 1864, the commission 
turned to the instant cases. Twenty- 
five witnesses were used by the pros- 
ecution and thirty-six by the de- 
fense. Early in the trial, an official 
of the “American Knights” and “Sons 
of Liberty” disclosed that he was a 
United States detective and that he 
had kept the government well ad- 
vised of the proceedings and plans of 
petitioners. With comparable effect, 
Heffren, who was one of the alleged 
conspirators, turned state’s evidence 
and the charges against him were 
dropped. Following completion of 
the trial, January 1, 1865, the record 
was sent to Washington for review. 

The commission had found Milli- 
gan, Bowles and Horsey guilty of 
every charge and specification and 
had sentenced each of them to be 
hanged. The military authorities 
had noted concurrence. Lincoln 
made a preliminary examination of 
the record and returned it for cor- 
rection. However, before the correc- 
tions had been made, Lincoln was 
assassinated and, on April 15, John- 
son succeeded to the Presidency. 
On May 2, he approved the death 
sentences. 


The Gallows Erected... 
The President Intervenes 


The date of execution was set for 
May 19. The prisoners were placed 
in irons. The gallows was erected. 
The efforts to secure a presidential 
commutation of the sentence, never- 
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theless, were doubled. Justice Davis, 
of the Supreme Court, who long had 
been convinced of the illegality of 
comparable commission procedure, 
asked Governor Morton, of Indiana, 
to intercede. The Governor did so 
by letter and personal representative. 
Mrs. Bowles and others also reached 
the President. Determined to make 
treason “odious”, he was at first 
adamant, but became conciliatory as 
the Confederacy collapsed. On May 
10, Jefferson Davis was captured. On 
May 16, President Johnson com- 
muted Horsey’s sentence to life im- 
prisonment and gave Milligan and 
Bowles respite until June 1. 

Milligan prepared a speech for 
delivery on the scaffold. Bowles wrote 
his wife that there was no hope. But, 
on May 29, the President issued a 
proclamation of general amnesty 
and, on May 30, confidentially or- 
dered a commutation of the sentenc- 
es of Milligan and Bowles to impris- 
onment at hard labor for life, the 
announcement to be made on the 
date set for the excution. That was 
done June 2. On June 3, the prison- 
ers were on their way to serve life 
sentences at the Ohio Penitentiary.‘ 

Simultaneously, the litigation now 
before us had been begun. On May 
10, 1865, petitions had been filed in 
the Federal Circuit Court for the 
District of Indiana asking for the 
discharge of Milligan, Bowles and 
Horsey on the ground of the illegal- 
ity of their imprisonment by the 
commission. On May 11, motions for 
writs of habeas corpus were filed 
with the same court. That court con- 
sisted of Justice David Davis, of the 
Supreme Court of the United States, 
sitting as Circuit Justice, and Dis- 
trict Judge David McDonald. On 
May 13, those judges reported them- 
selves to be in opposition to one an- 
other in each case on three questions 
which they certified to the Supreme 
Court. Those questions, as certified 
and now pending in the Milligan 
case, are as follows: 

I, “On the facts stated in said peti- 
tion and exhibits, ought a writ of 
habeas corpus to be issued?” 

Il. “On the facts stated in said pe- 


tition and exhibits, ought the said 
Lambdin P. Milligan to be discharged 





from custody as in said 
prayed?” 

III. “Whether, upon the facts stated 
in said petition and exhibits, the mili- 
tary commission mentioned therein 
had jurisdiction legally to try and 
sentence said Milligan in manner and 
form as in said petition and exhibits 
is stated?’’5 


petition 


While this certificate has post- 
poned the issuance of the writ re- 
quested, it has brought with it some 
important advantages. Assuming 
that petitioners survive until. the 
questions are answered, the certifi- 
cate substantially assures a decision 
by the Supreme Court and it effec- 
tively separates the constitutional 
issues from the emotional handicaps 
inherent in the offenses. 

The parties have agreed, and the 
Court has ordered, that three coun- 
sel may argue for petitioners, three 
for the Government. One more may 
then close the case for petitioners. 
Each counsel is allowed three hours. 

We pause here for identification of 
the Court. Four of its Justices ante- 
date, in service, th. Presidency of 
Lincoln. They occupy the seats near- 
est the Chief Justice. On his right is 
Justice Wayne, of Georgia, appoint- 
ed by Jackson thirty-one years ago 
and now 76 years old. On the Chief's 
left is Justice Nelson, of New York, 
appointed by Tyler twenty-one years 
ago. On the right of Wayne is Jus- 
tice Grier, of Pennsylvania, appoint- 
ed by Polk nineteen years ago. On 
the left of Nelson is Justice Clifford, 
of Maine, appointed by Buchanan 
eight years ago. The remaining five, 
all appointed by Lincoln, are Justices 
Swayne, of Ohio; Miller, of Iowa; on 
the extreme right, Davis, of Illinois; 
and on the extreme left, Field, of 
California. Presiding in the center is 
the latest appointee, Chief Justice 
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Chase, of Ohio, who is beginning his 
second year on the Court. 

In view of the impending develop- 
ments the following additional facts 
are noteworthy. Justice Davis was 
brought to the Court by Lincoln 
from the Illinois state circuit where 
Lincoln had long practiced. Justice 
Field came to the Court from the 
Chief Justiceship of the Supreme 
Court of California but, before mov 
ing to California, he had studied law 
and practiced in partnership with 
his older brother, David Dudley 
Field, of New York, who is the lead- 
ing counsel for petitioners. Chief 
Justice Chase came to the Court aft- 
er wide governmental experience as 
a Senator from Ohio, Governor of 
Ohio and Secretary of the Treasury 
in Lincoln’s Cabinet. 


The Cases Are Called .. . 
The Opening Arguments 


The cases are called. Joseph Ewing 
McDonald, of Indiana, opens the 
argument for petitioners. He is a 
leader of the Indiana Bar. Formerly 
a member of Congress and the Attor- 
ney General of Indiana, he had, in 
1864, defeated petitioner Milligan 
for the Democratic nomination for 
Governor only to lose the election 
to Morton. He reviews fully the pre- 
liminary proceedings that have pro- 
duced the present jurisdictional is- 
sues, 

Next comes James Abram Gar- 
field, of Hiram, Ohio, recently re- 
tired as a major general in the Union 
Army. His distinguished military rec- 
ord and his standing as a Republican 
Congressman are calculated to dis- 
pose of any suggestion that the case 
for -petitioners rests on partisan 
premises. He is an effective speaker 
and, before the war, was president of 
Hiram College. Since 1863, he has 
served as a Representative from Ohio 
and he is destined to continue to 
serve in Congress or in the Presiden- 
cy until his assassination in 1881. He 
makes it clear “that the questions 
now before this court have relation 
mly to constitutional law, and in- 
volve neither the guilt or the inno 
ence of the relators, nor the motives 
nd patriotism of the officers who 


tried and sentenced them’’.® 

He describes the situation in In- 
diana in 1864 as being 200 miles be- 
yond the sound of a hostile gun, an 
area never entered by a Rebel foot 
except on a remote border for one 
day, and a state where the civil courts 
were open for business as usual. He 
contrasts this with an imaginary sit- 
uation placing Lee and his army at 
one end of Pennsylvania Avenue 
in Washington, with Grant and his 
army at the other and approaching 
the Capitol with roaring guns. In 
that situation he says: “This court 
would be silenced by the thunders of 
war.” He analyzes what is meant by 
martial law and reviews its history. 
He argues, however, that the mere 
existence of war and the mere or- 
ganization of Indiana into a military 
district is not enough to permit any 
agency of our Government to substi- 
tute military commissions for civil 
courts and thus deprive civilian citi- 
zens of trial by jury and due process 
of law. He also distinguishes the 
situation in loyal Indiana from that 
in a hostile state engaged in rebel- 
lion.? 

Garfield is followed by Jeremiah S. 
Black, of Pennsylvania. Black is an 
outstanding leader of the American 
Bar. He has served on the Supreme 
Court of Pennsylvania and as Attor- 
ney General of the United States. In 
1861, he had been nominated by 
President Buchanan for the Supreme 
Court and failed of confirmation by 
a vote of 25 to 26. He served as the 
official Reporter of the Supreme 
Court’s decisions for its December 
Terms, 1861 and 1862. 

He reviews material history and 
precedents. He traces colorfully the 
painful development in England of 
the right of the individual citizen to 
a trial by jury and to due process of 
law, in contrast to a trial by any mili- 
tary tribunal under royal command. 
He calls for the application of all 
federal constitutional safeguards to 
civilians in loyal Indiana in 1864. 
He distinguishes their situation from 
that of members of the Armed Forces 
and that of civilians in occupied ter- 
ritory or in territory within a zone 





Harold H. Burton 
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of combat.® 

The case for the Government is 
opened by its special counsel, Gen- 
eral Benjamin Franklin Butler, of 
Massachusetts. He has but recently 
resigned from the Army as a major 
general. He defends the use of mili- 
tary commissions in any state within 
the military lines of the Union Army 
and within any theater of military 
operations. He argues that the fact 
that civil courts are open is not con- 
clusive that military commissions are 
unlawful. 

After him comes Henry Stanbery, 
a leader .of the Ohio Bar. Next 
month Stanbery is to be nominated 
for the Supreme Court, only to have 
the vacancy abolished by Congress. 
He will then become Attorney Gen- 





6. Klaus, supra, at 94. 

7. Something of the spirit of the hearing 
can be gathered from Garfield’s following 
summary 

“Your. decision will mark an era in Amert- 
can history. The just and final settlement of 
this great question will take a yo 
among the great achievements which have im- 
mortalized this decade. It will establish for- 
ever this truth, of inestimable value to us and 
to mankind, that a republic can wield the 
vast enginery of war without breaking down 
the safeguards of liberty; can su insur- 
rection, and put down rebellion, however for- 
midable, without destroying the bulwarks of 
law; can, by the might of its armed millions, 
preserve and defend both nationality and lib- 
erty. Victories on the field were priceless 
value, for they plucked the life of the republic 
out of the hands of its enemies; but 

‘Peace hath her victories 

No less reno than w 
and if the protection of law shall, 
decision, be extended over every oy 
peaceful territory, you will have 
the great decision of the century.” . 
ox % YX tr a ing this add Representatt 

. In eulogizin ress, ive 
Maish, viclient. he. gre later said: “Freedom 
was his client e great — of Constitu- 
tional Libe youn tn t single life.” 
Quoted by Clayto' or Junr- 
MIAH SULLIVAN Brack (1887) 132. 
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eral of the United States. He confines 
his argument largely te objections 
to the jurisdiction of the Supreme 
Court to entertain these certified 
questions under the Judiciary Act of 
April 29, 1802.° 

The Government’s presentation 
is concluded by Attorney General 
James Speed, from Kentucky. He ar- 
gues for the President’s right to use 
military commissions in time of war 
by virtue of his authority as Chief 
Executive and commander in chief. 
He supports the President’s right to 
suspend the privilege of the writ of 
habeas corpus in the interest of pub- 
lic safety and finds congressional 
justification for that in the Act of 
March 3, 1863. He claims that even 
if the military tribunal in 1864 had 
no jurisdiction to try petitioners, yet 
these petitioners may now be held 
as prisoners of war for aiding, with 
arms, the enemies of the United 
States. They may be so held, he con- 
tends, until the war ends and then 
handed over to civil authorities. 

March 13, closing the seven days of 
argument, David Dudley Field, of 
New York, makes a comprehensive, 
lucid and exhaustive statement for 
petitioners, He is at the height of his 
career as a leader of the American 
Bar, widely known and highly re- 
garded for his leadership in develop- 
ing the Legal Code of New York. 

He analyzes the issues. He points 
to the absence of any necessity in 
Indiana to deny access to civilian 
courts that are open for business. 
He emphasizes the fact that the ju- 
risdiction of the commission here at 
issue rests upon executive rather 
than congressional authorization. He 
finds it unnecesary to determine how 
far the Congress lawfully may go in 
authorizing the use of military com- 
missions. 

As to the suspension of the priv- 
ilege of habeas corpus, he argues that 
Congress has expressed itself through 
the Act of March 3, 1863. Under 
that Act alone, he claims the’ peti- 
tioners are entitled to a writ and to 
be discharged. 

He states the question to be: “Has 
the President, in time of war, by his 
own mere will and judgment of the 
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exigency, the power to bring before 
his military officers any man or wom- 
an in the land, to be there subject 
to trial and punishment, even to 
death?”!® He reviews the course of 
material history and, following his 
argument, the Court takes the three 
certified questions under advisement. 


The Court’s Decision .. . 
Judgment for Petitioners 


Three weeks later, as the term ends 
on April 3, the Court answers each 
question in favor of petitioners. On 
the facts stated in the petitions and 
exhibits, it states that writs of ha- 
beas corpus should be issued, that 
the prisoners should be discharged 
from custody and that the military 
commission had no jurisdiction to 
try and to sentence petitioners as it 
did. The victory of petitioners is 
complete. The men who, a year 
ago, walked in the shadow of death 
are alive and soon to be free.!? 

No dissents are noted to the order 
of April 3, but the Chief Justice an- 
nounces that the opinion of the 
Court will be read at the next term, 
“when such of the dissenting judges 
as see fit to do so will state their 
ground of dissent’”’.18 

On December 17, 1866, two weeks 
after the opening of the next term, 
the Court’s opinion is handed down 
by Justice Davis. It is followed by a 
separate opinion in which the Chief 
Justice is joined by Justices Wayne, 
Swayne and Miller.’ It is these opin- 
ions that have brought fame to Ex 
parte Milligan. It appears from them 
that petitioners could be discharged 
on the narrow ground that the Act 
of March 3, 1863, requires such a dis- 
charge where a grand jury meets as 
one did in Indianapolis in January, 


1865, and adjeurns without indict 
ing or filing a presentment against 
federal prisoners held in custody as 
were these petitioners. However, the 
Court does not stop there and, inas- 
much as three material questions are 
certified for its determination, the 
Court can justify answering each, al- 
though the answer to the third may 
not be essential to the termination of 
the litigation. 

Justices Nelson, Grier, Clifford 
and Field join Justice Davis in the 
famous opinion of the Court which 
considers first the jurisdiction of the 
commission. It treats that issue as 
the primary one in the case. If, as 
they hold, the commission had no 
jurisdiction to try petitioners, then 
petitioners are being held in custody 
without authority and are entitled 
to prompt discharge for that reason. 
The opinion goes beyond the facts 
of the case. It states that not even 
Congress can constitutionally give 
to a military commission the jurisdic- 
tion here sought to be exercised. It 
is with that statement that Chief Jus- 
tice Chase particularly disagrees. He 
does not oppose the discharge of pe- 
titioners on other grounds. Further- 
more, it is not clear that he differs 
from the majority in holding that, 
without legislative support, the 
President’s authorization of a mili- 
tary commission to try these charges 
is inadequate. In any event, the Chief 
Justice and those joining his opinion 
do agree with the majority that the 
writs of habeas corpus should now 
be issued and that petitioners should 
now be discharged from custody." 
The entire Court distinguishes this 
case from one concerning hostile oc- 
cupied territory'* and from one con- 

(Continued on page 176) 








9. 2 Stat. 159. 
10. Klaus, supra, at 169. 
il. 4 Wall. 2, 107, and see 3 Wall. 776. 

On ril 10, at 3 p.m., the warden re- 
on _ a writ of habeas co 
By 5 p.m., the warden has received word 
the President has remitted the sentences and 
ordered the discharge of all three petitioners. 
He then releases Bowles and Horsey 

On June 8, 1865, indictments for co iracy 

had been filed against Dodd, aioe owles 
and other leaders of the Sons o How- 
ever, these are never rened. by trial’ and, in 
a they are nolled. Klaus, supra, at 42, 44— 


1 18 L. Ed. 291. 
The minutes of the Court state that “Mr. 
Chief Justice Chase delivered an qpinion con- 
curred in by Mr. Justices Wayne, Swayne and 


Miller dissenting on third question certified.” 


15. About two years later, Milligan sued 
Major General Hovey, the members of the 
commission and others. The case, aileane 
wrongful arrest and imprisonment, was tri 
in the Federal Circuit Court for the District 
of Indiana. sony aed was = resented by Sen- 
ator, later Vice ident, A. Hendricks, of 
Indiana. The defendants were represented by 
Brigadier General, later President, Ben amin 
Harrison, also of Indiana. Circuit Judge 
mond charged the jury that : wes o> en- 
titled to recover compensatory damages, but 
only for e Saguipcumeant "Suffered within 
two years fore the a of = 
action. This left about one month to be co 
sidered and the jury ag Oy Milligan = 
Milligan v. erg Fed. Cas. No. 9,605, and see 
Klaus, supra Ss. Gee also, McCormick 
Humphrey, 27 ind. 

16. See Madsen v. ‘Kinsella, 343 U. S. 341. 
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Federal Judicial Appointments: 


The Continuing Struggle for Good Judges 


by Ben R.-Miller + of the Louisiana Bar (Baton Rouge) 


®" Mr. Miller’s article is not in any way a criticism of the present members of the 
federal judiciary, but rather a discussion of the continuing problem of maintaining 
its present high level. It is no secret that appointments to our United States District 
and Circuit Courts are political. Mr. Miller points out with force that it is rare for 
either major political party to appoint a member of the opposition to the Bench. 
The danger in this, he declares, is that the public confidence in the integrity of the 
judiciary may eventually be undermined. Mr. Miller’s article is a summary of 
conclusions he has reached after several years’ experience as a member of the 
Association’s Committee on the Federal Judiciary. 





* Alexander Hamilton in No. 66 of 
the Federalist Papers said: 

It will be the office of the President 
to nominate, and with the advice and 
consent of the Senate, to appoint. 
There will, of course, be no exertion 
of choice on the part of the Senators. 
They may defeat one choice of the 
Executive and oblige him to make 
another; but they cannot themselves 
choose—they can only ratify or reject 
the choice of the President. 
Whatever may have been the con- 

vention’s or Hamilton’s interpreta- 
tion of this “advice and consent of 
the Senate” clause in Article 2, Sec- 
tion 2, of our Constitution, all law- 
yers know the Senate has considered 
this point of view a rather naive one 
as to judicial appointments. 

For more than five years it has 
been my privilege to serve on the 
American Bar Association’s Standing 
Committee on the Federal Judiciary. 
The names of all those nominated to 


| the District and Circuit Benches or, 


since the waning period of the Tru- 
man Administration when our good 


friend Ross L. Malone was serving 
as Deputy Attorney General, all 
those whom the President proposed 
to nominate, have been submitted to 
our Committee. An investigation of 
each was then made by our Commit- 
tee—as intense and thorough as the 
interest and participation of the lo- 
cal attorneys and their local associa- 
tions would make possible. 

From this vantage point and with 
this experience I should have been 
derelict in my duties as a member of 
the Committee if I had not formed 
some conclusions concerning the ac- 
tual operation of Article 2, Section 
2 of our Constitution—and I should 
be remiss in my obligation as an 
American lawyer if I did not attempt 
to make these known to my fellow 
lawyers. 

First, let me say that based on my 
own experience while on the com- 
mittee, and from a penetrating study 
made by the late Judge Evan A. 
Evans, Chief Judge of the United 
States Court of Appeals for the Sev- 


enth Circuit, it is evident, to me at 
least, that both political parties over 
the past ninety-odd years have con- 
sidered the federal judiciary as fall- 
ing in the normal sphere of partisan 
patronage; and that contrary to 
Hamilton’s assertion, the Senators 
of the President’s own party can and 
do themselves “choose” appointees to 
the federal Bench, and are not, or 
at least do not allow themselves to 
be, limited to ratifying or rejecting 
the choice of the President. 

That is not to say we have not 
over the years obtained, and are not 
now obtaining, good federal judges. 

We can well be proud of our fed- 
eral judiciary over the years. There 
have been, and now are, men of out- 
standing qualifications in our federal 
judiciary system. And it is one of 
the miracles of America that when 
placed in positions of great trust and 
responsibility our men and women 
rise even above their apparent quali- 
fications. 

It is to say, however, that this has 
been so despite the system of parti- 
sanship, of patronage considerations 
and of senatorial domination of ap- 
pointments by a President of their 
own party—not because of it. 


The Danger Ahead... 
Loss of Public Confidence 


The danger is that if the lay public 
begins to realize these political facts 
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of life their confidence in our courts 
may well wane—and it is this solid 
faith of our citizens in the integrity 
of our federal courts which alone en- 
ables them to fulfill their historic 
purpose. 

Other facets disturb me—so firmly 
do I believe that continued separa- 
tion of powers, of checks and bal- 
ances, among our three branches of 
government is the cornerstone of our 
democracy. 

As lawyers we know that the 
physicist’s law of the pendulum is 
true in government. Whenever the 
pendulum is pulled far to one side it 
rebounds almost equally far to the 
other. Only our system of separa- 
tion of powers and of checks and bal- 
ances can first of all prevent the vio- 
lent swinging of the pendulum of 
government too far to either side. 

We know that in our history there 
have been periods when first one 
and then the other of the three 
branches of government sought to 
usurp power belonging to another. 
We know, for example, that Presi- 
dents Jefferson, Jackson, Lincoln 
and Franklin D. Roosevelt—rightly 
or wrongly—complained that the 
Supreme Court in their day was in- 
vading the executive and legislative 
field. And that in Johnson’s and 
Grant’s administrations — and to 
some degree in Lincoln’s—the legisla- 
ture invaded the executive field. We, 
of course, all recall that Franklin D. 
Roosevelt sought to invade the ju 
diciary with his now famous “court 
packing” effort. 

Now we are witnessing an effort by 
Congress to usurp some of the pre- 
rogatives of the President, both in 
his position as head of the executive 
department and in his capacity as 
commander in chief of our military 
forces. For without going into the 
particular controversies themselves 
or the fears or reasons behind them, 
it is apparent that there is a move- 
ment for legislative interference 


with certain functions and agencies 
of the executive branch. Congres- 
sional committees seeking compul- 
sory attendance of those in the exec- 
utive branch and production of 
internal executive records; the move- 
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ment for the Bricker Amendment 
and for the amendment to deny the 
President at any time—peace or war 
—power to take private property ex- 
cept pursuant to an act of Congress;' 
the effort to deny the President as 
commander in chief the right to 
make” instant war in the event of 
attack while Congress may be debat- 
ing a formal declaration of war and 
the implementing of necessary ap- 
propriations and legislation are all 
illustrative of potential legislative 
encroachment on the executive. 

Perhaps this accepted practice of 
senatorial “choosing” of those to be 
appointed to the federal Bench when 
a President of their party affiliation 
is in office is but an illustration of an 
encroachment to which the execu- 
tive has been forced by political ex- 
igencies to capitulate. 

I may have proceeded too far in 
accepting as a premise what I have 
not yet substantiated—that this cap- 
itulation has occurred, and that both 
political parties for almost ninety 
years have considered the federal 
judiciary as falling in the sphere of 
partisan patronage. 

Chief Judge Evan A. Evans, to 
whom I have previously referred, 
addressed the Legal Club of Chi- 
cago on February 14, 1944. These 
are excerpts from that speech:? 

Beginning with Grover Cleveland 
in 1884, and continuing until Janu- 
ary, 1941, the figures are: 

(1) Grover Cleveland, who appoint- 
ed 37 judges in all, none of whom 
were Republicans and one who was 
an Independent, a Mugwump who 
supported Cleveland, for a percentage 
of 97.3% Democratic appointments; 

(2) Benjamin Harrison, who named 
29 new Federal judges, three of whom 
were Democrats, leaving 87.9% of his 
appointees, Republicans; 

(3) William McKinley, who named 
23 new Federal judges, only one a 
Democrat, leaving 95.7% who were 
Republicans; 

(4) Theodore Roosevelt, who ap- 
pointed 72 new Federal judges, two 
of whom were Democrats and one who 
was an Independent, or 95.8% Repub- 
licans; 

(5) William Taft, who named 45 
new Federal judges, eight of whom 
were Democrats, leaving 82.2% of his 
appointees, Republicans; 

(6) Woodrow Wilson, who made 





72 original appointments to Federal 
courts of all kinds, named only one 
Republican; thus leaving 98.6%, of 
his appointees Democrats; 

(7) Warren Harding, with a total 
of 44 original appointments, of which 
one was a Democrat, leaving 97.7%, 
Republicans; 

(8) Calvin Coolidge, who named 68 
Federal judges, seven of whom were 
Democrats, leaving 94.1% of his ap- 
pointees, Republicans; 

(9) Herbert Hoover, who named 49 
new Federal judges, seven of whom 
were Democrats, leaving 85.7% of his 
appointees Republicans; and 

(10) Franklin D. Roosevelt, who has 
made 106 original appointments and 
has named no Republicans and two 
Independents, or 98.1% Democrats. 

. Mr. Taft in the first year of his 
incumbency filled five judicial posi- 
tions in the Southern Districts, all of 
which were by Democrats. As the 
whole Bar of the South was then— 
(note I say then) —solidly Democratic, 
Taft, as he himself said, was required 
to name Democrats. If these five be 
eliminated, Mr. Taft’s record would 
have been 93.2% Republican ap- 
pointees. 

There is not much to choose be- 
tween them, but the Republicans 
would seem to have slightly the better 
of the showing. Certain other factors 
should be considered, however. A party 
returning to power after a period out 
of office may find the Federal bench 
staffed with men of the opposite per- 
suasion. This must be considered 
when measuring partisanship in judi- 
cial appointments. There is a natural 
incentive to equalize the situation not 
only by consistent appointments of 
members of the new majority to such 
vacancies as occur, but also to create 
new judgeships. 

When Cleveland became President, 
the Federal Judiciary was well nigh 
solidly Republican—not a _ single 
Democrat had been named to the 
Supreme bench since 1861. . . . On 
the other hand, when Harrison became 
President over 65%, of the judiciary 
was still Republican. . . . When Mr. 
Taft became President, the judiciary 
was better than 90% Republican. . . . 
When he [Mr. Hoover] turned it 
over to Mr. Roosevelt, over 90% were 
Republicans . . . although the bench 
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when Wilson left office was about 50- 
50 Democratic and Republican . . . 25 
new judges were created, and 25 ap- 
pointments were made by President 
Harding on the nomination of Mr. 
Dougherty . . . all Republicans... . 
During the Harding-Coolidge admin- 
istrations this was kept up. The num- 
ber of new judges created was not far 
from 100% of the judges in existence 
when President Harding took office. 
It would appear, therefore, that 
from the Civil War until Presi- 
dent Harding’s Administration, there 
were always more Republicans on 
the Federal Bench than Democrats. 
And the first time an equal balance 
was neared, in the Harding adminis- 
tration, twenty-five new judgeships 
were created with Republicans ap- 
pointed to all. The Democrats under 
Presidents Roosevelt and Truman 
followed this example. 


The Present Situation .. . 
History Is Repeating Itself 


History is again repeating itself be- 
cause the present Administration is 
filling the normal vacancies plus the 
large additional number of new posi- 
tions recently created by the Con- 
gress, with Republicans—save only 
two positions in the South which 
have. been filled with Democrats 
who had supported the Republican 
Presidential nominee in the last 
election. 

Readers may be interested in some 
discussion of the workings and results 
obtained by this American Bar Asso- 
ciation Standing Committee on the 
Federal Judiciary. As I said at the 
outset, I have served on the Commit- 
tee since October of 1949. The opera- 
tion of the Committee then and until 
the summer of 1952 was substantially 
this: 

1. Whenever a vacancy occurred, 
or a new judgeship was created, if 
from information furnished by the 
organized bar associations or individ- 
ual lawyers in the area the represent- 
ative on the committee from the par- 
ticular Circuit felt he could and 
should suggest a panel of names of 
those considered available and whom 
their fellow lawyers felt were out- 
s:anding, he would accumulate data 
on their qualifications and submit 


these to the entire Committee, along 
with his own recommendations. The 
committee would thereupon make a 
recommendation to the Attorney 
General—of the entire panel, or of 
only a few or perhaps of only one 
name. 

2. If one of those so recommended 
was, in fact, nominated then, of 
course, the Committee urged con- 
firmation. 

3. Where no affirmative recom- 
mendations had been made by the 
Committee, or where one not affirma- 
tively recommended was, in fact, 
nominated, the committee in the 
short time made available to it 
through the courtesy of the Senate 
Judiciary Committee, would under- 
take to similarly investigate the nomi- 
nee and make a recommendation 
to the Senate committee. That rec- 
ommendation was usually “for” or 
“against” confirmation—though on 
occasions it might be a neutral posi- 
tion. If confirmation was opposed, 
the committee would either actively 
appear in oppositign or make only 
a written report of its reasons—de- 
pending on factors such as the posi- 
tion of the local associations and the 
nature and degree of the lack of 
qualifications according to the judg- 
ment of the committee. 

For approximately the last three 
years of President Truman’s Admin- 
istration, based on my own tabula- 
tion from my files as a committee 
member,’ excluding the territorial, 
municipal, claims and patent courts, 
of the forty-nine who were con- 
firmed, eighteen had been affirma- 
tively recommended by our commit- 
tee, and of these we had considered 
thirteen to have been “outstanding 
appointments”. Of the five whom the 
Senate did not confirm only three 
had been opposed by us. It might 
also be interesting to note that of 
the forty-nine confirmed, five were 
promotions from the district bench 
to the Court of Appeals. And I be- 
lieve four of the forty-nine were Re- 
publicans. 

When Ross L. Malone accepted 
the position of Deputy Attorney 
General under Mr. McGranery in 
the summer of 1952, he immediate- 
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ly inaugurated a new liaison proce- 
dure with our Committee which we 
acclaimed. There was added to our 
existing procedure this: Before nom- 
inating one who had not been affirm- 
atively recommended by our Com- 
mittee, the name of the one or more 
most, seriously under consideration 
would be submitted to us for our in- 
vestigation, report and recommenda- 
tion. No actual confirmations oc- 
curred thereafter, however, under 
the Démocratic Administration, so 
this modification cannot be properly 
evaluated. 

With the advent of the present Re- 
publican Administration our com- 
mittee acquiesced in a new liaison 
procedure at the request of Mr. 
Brownell. We no longer make any 
affirmative recommendations, and in 
return Mr. Brownell has retained the 
practice instituted by Mr. McGran- 
ery, through Ross Malone but with 
the important exception that nomi- 
nations for the Supreme Court are 
made without there having been any 
prior reference to our Committee for 
investigation and report. I believe 





3. This tabulation, with the names of those 
placed in the various categories and with 
references made to the , was supplied 
by me to all members of committee Jan- 
uary 20, 1954, and as no member has 
any individual classification I have assumed its 
acceptance by them as generally accurate. 
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our Committee is unanimous in 
strongly feeling there should not be 
this exception. None has been nom- 
inated from the Democratic Party 
save, perhaps, two in the South and 
these had supported the Republican 
national ticket. Except for the Su- 
preme Court, no one was nominated, 
however, without his name having 
first been submitted to us. 

Hamilton's observation has not 
been followed by either of the pres- 
ent-day parties. 

Where the President is of their 
own party, the “choosing” of federal 
judges is by the Senators—and some- 
times almost without the “advice 
and consent” of the President. But 
here again, perhaps, I have been 
tardy in submitting proof. All recall 
the conflicting efforts of the Presi- 
dent and Senator Douglas to 
“choose” the three men for the 
three vacancies in Illinois—with 1952 
national elections taking the choice 
away from both. Not so well known 
is another incident, however, be- 
tween Senators George and Russell 
on the one hand, and President Tru- 
man on the other—where the Sena- 
tors’ “choice” prevailed. Our com- 
mittee was in the fortunate position, 
however, of having highly approved 
confirmation of both! 

Also known, perhaps, only to a 
few is the fact that Senator Dirksen 
succeeded, where Senator Douglas 
had failed, in “choosing” those to fill 
the Illinois vacancies, and one on 
the Court of Appeals in addition. 
Senators Duff and Martin have 
“chosen” one each for the three va- 


cancies in Pennsylvania, with the 
President perhaps to be allowed to 
“choose” the third if Senators Duff 
and Martin continue unable to 
agree upon this third vacancy. Sen- 
ator Langer, however, as of this writ- 
ing, has not been so successful. 

Another danger many lawyers 
have noticed developing over the 
years is the practice of the Attorney 
General's playing such an important 
role in suggesting to the President 
whom to nominate or promote in 
states or circuits whose Senators be- 
long to the party out of power. 
Should the Presidents regain their 
lost prerogative of “choosing” in 
those areas represented by Senators 
of their own party, this danger—if it 
be one—would be increased. The At- 
torney General is by far the most 
frequent and important litigant be- 
fore the courts over which he would 
exercise such a tremendous influence 
over appointments and promotions. 

It is submitted that: 

1. The American Bar Association 
should reaffirm its aims and objects 
to include unceasing efforts to pro- 
mote the nomination and confirma- 
tion of the best qualified persons for 
the federal Bench, and on a non- 
partisan basis. 

2. Both political parties should be 
constantly urged to observe at least 
such precepts as are embraced in a 
proposed party plank each was un- 
successfully urged by the 1951 Amer- 
ican Bar Association Annual Meet- 
ing to adopt: 

A qualified and independent judi- 

ciary is indispensable to the mainte- 





nance of a coordinate branch of gov- 

ernment under our Constitution and 

to the protection of the freedoms and 
the rights of every individual. We 
commend the policy of the Judiciary 

Committee of the United States Sen- 

ate during the past six years, irrespec- 

tive of party affiliation, of requesting 
and considering a report and recom- 
mendation by the Judiciary Commit- 
tee of the American Bar Association 
on nominees submitted by the Presi- 
dent for judicial positions. Such policy 
shall be continued. We pledge that 
only the best qualified persons avail- 
able shall be selected for appointment 
to judicial office and recommend that 
the good offices of the American Bar 

Association shall be availed of to ac- 

complish that purpose. 

8. The Presidents of the United 
States should be constantly remind- 
ed that Hamilton’s observation con- 
cerning Article 2, Section 2, of the 
Constitution is the true intent of 
that article and that they should not 
surrender this presidential preroga- 
tive. 

4. Some method should be devised 
whereby the President could be 
timely and impartially apprised con- 
cerning the highly qualified persons 
available for appointments to the 
federal judiciary—and by other than 
the chief litigant before those courts. 
The organized bar associations at all 
levels are one such source of infor- 
mation, and are certainly in a posi- 
tion to best know the character, 
temperament and abilities of their 
fellow lawyers. If they were to be 
thus utilized, I believe the organized 
Bar would then equip itself to prop- 
erly and impartially perform such 
a function. 


Proposed Amendments to the Federal Rules 


® Early last summer the Advisory 
Committee printed and published 
for the comments and suggestions of 
the Bench and Bar a Preliminary 
Draft of Proposed Amendments to 
the Federal Rules of Civil Procedure, 
dated May 19, 1954. 

In the foreword to the draft the 


Committee stated that it desired that 
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all suggestions be in its hands by 
December 1, 1954, or earlier. Mem- 
bers of the Bar have indicated that 
many of them desire an extension 
of that date to permit them a longer 
time to study the draft. The date for 
the receipt of suggestions has been 
extended to March I, 1955. All com- 
munications for the Advisory Com- 









mittee should be addressed: Advisory 
Committee on Rules for Civil Pro- 
cedure, Supreme Court of the United 
States Building, Washington 18, D.C. 

As long as the supply lasts, copies 
of the Preliminary Draft of Proposed 
Amendments may be obtained by 


writing the Committee at its Wash- f 


ington office. 
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The New Internal Revenue Code: 


Taxation of Life Insurance and Annuities 


by Charles D. Post - of the Massachusetts Bar (Boston) 


® The Section of Taxation, working through an emergency committee and its 
committee chairmen, collaborated very closely with officials of the Treasury De- 
partment and with Congress during the legislative progress of the Internal Revenue 
Code of 1954, Through the hard work of the Tax Section representatives and the 
sympathetic consideration of the government officials, many recommendations 
previously made by the American Bar Association and the Section of Taxation 


are contained in the new code. 





® Upon the death of John Howard, 
a client, life insurance of $100,000 is 
payable to his widow, who can elect 
to have this amount left at interest, 
or to have stated amounts paid to 
her over a fixed period of years or 
throughout her life. Which option 
or combination should she elect? 
Apart from basic factors such as her 
probable needs, state of health and 
other resources, it is appropriate to 
consider what her taxable income is 
under each election. Another policy 
is payable to a daughter. Is the tax 
effect different for her? 

Robert Johnson, another client, 
has three life insurance policies, 
with substantial cash values, which 
he finds it difficult to carry. He would 
like to sell one policy for its cash 
value to a corporation in which he 
and his family hold stock, and sell 
the others to his two grown sons, 
one of whom is a partner with him 
in a family firm. Which sale has the 
pitfall? Could the corporation deduct 
the premiums? 

Elmer Fox has three endowment 
ontracts and is nearing retirement 


age. His children are able to take 
care of themselves. He wants to turn 
two of the policies, one of which 
matured a month ago, into joint and 
survivor annuities and exchange the 
other for a life insurance policy pay- 
able to his widow. The present values 
of two of the policies including the 
matured contract are more than his 
cost. Which should he turn in for 
the life insurance? What difference 
does it make if he exercises an an- 
nuity option under the matured pol- 
icy or exchanges the policy for a 
different annuity? 

In most such cases, there is an 
insurance underwriter close to the 
picture and he usually has specific 
suggestions. If he is mindful of the 
guidepost rules of the National Con- 
ference of Lawyers and Life Insur- 
ance Companies, he wiil recognize 
that the determination of the tax 
and other legal effects of the various 
transactions is within the realm of 
the lawyer. It behooves the attorney 
to be worthy of this responsibility. 
More than $200,000,000,000 face 
amount of ordinary life insurance is 


now in force in this country, apart 
from group and industrial life, and 
other types of contracts. With new 
insurance being written in ever-in- 
creasing amounts (at a rate estimated 
at more than $100,000,000 per day) 
as standards of living and dying 
grow higher, each general practition- 
er is statistically likely to encounter 
a variety of problems. While taxa- 
tion is but one factor, it is often an 
important one. The attorney is not 
expected to have a facile solution for 
each problem at his fingertips, but 
rather to have a sufficient general 
knowledge to recognize the existence 
and nature of a problem and the 
basic pattern into which it falls. 
From there he can proceed to solve 
it the same as any other legal prob- 
lem. 

Many changes have been made in 
the taxation of insurance and annu- 
ities in the new Code. Some basic 
concepts are unchanged. Some rules 
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Taxation of Life Insurance and Annuities 





which were uncertain are clarified, 
but some remain confused. It is the 
purpose of this article to outline the 
basic principles now applicable. 
These ground rules are relatively 
easy to state. Unfortunately they are 
sometimes more difficult to apply 
mathematically, as in the case of 
joint and survivor or refund annu- 
ities, or conceptually, as in the case 
of exchange of policies. 


EFFECTIVE. DATES 

In discussing federal income taxa- 
tion in this area, one important bas- 
ic distinction must be made at the 
outset. 

Proceeds of life insurance paid by 
reason of the death of the insured 
are governed by one set of rules, 
under Section 101 of the 1954 Code. 
These rules apply if the insured died 
after August 16, 1954. The old law 
applies if the insured died before 
that date, even though monies are 
received thereafter (whether in a 
lump sum, by installments over a 
period of years, or by payments dur- 
ing the lifetime of one or more bene- 
ficiaries) provided the amounts are 
received by reason of the death of 
the insured. 

On the other hand, whether the 
contract is one of life insurance, en- 
dowment or annuity, or bears some 
different title having the character- 
istics of one or more of these basic 
types, if the amounts are paid for 
some reason other than the death of 
the insured under a contract having 
the characteristics of life insurance, 
another set of rules applies under 
Section 72 of the 1954 Code. These 
rules are applicable in general to 
all amounts received after December 
31, 1953, even though the payments 
began, or the right to receive them 
vested, before 1954. 

I. PRocEEDS OF Lire INSURANCE Pay- 
ABLE BY REASON OF THE DEATH OF 
THE INSURED 


A. Proceeds Paid in a Lump Sum. 
The general rule of the old law is 
unchanged that proceeds of life in- 
surance payable by reason of the 
death of the insured and paid in a 
lump sum are completely excluded 
from gross income if the insurance 
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policy has never been transferred for 
a valuable consideration. 

If the policy has been transferred 
at some time for a valuable consider- 
ation, there may be a problem, but 
this is less likely than under the old 
law. Under the old law the excess of 
the insurance proceeds above the 
consideration plus premiums subse- 
quently paid by the transferee was 
taxable as ordinary income unless 
the transfer was either to the insured 
himself, or part of a wholly or par- 
tially tax-free transaction, or gift, 
whereby the transferee had a substi- 
tuted basis. 

Under the new law the proceeds 
are non-taxable despite the transfer 
for valuable consideration if either 
of the above two tests is met or if the 
transfer is to a partner of the insured, 
to a partnership in which he is a 
partner or to a corporation in which 
he is a shareholder or officer. While 
the new law is more liberal than the 
old, great care should be exercised 
before any life insurance is trans- 
ferred for valuable consideration, 
since if the transaction does not come 
under one of these exceptions, the 
policy is forever tainted with the 
ineradicable dye of taxability. The 
recommendation was made to Con- 
gress that this taint by reason of 
transfer for valuable consideration 
be eliminated completely, and the 
House Bill so provided. However, the 
Senate Finance Committee felt that 
the complete exemption might result 
in abuse by encouraging speculation 
on the death of the insured and 
therefore the Code as finally enacted 
extended the pre-existing limited ex- 
ceptions upon transfer for valuable 
consideration only to those transac- 
tions above set forth. Mr. John- 
son’s non-partner son, in the second 
problem at the beginning of this 
article, should not purchase his fa- 
ther’s policy. A gift is indicated. 

“Proceeds of life insurance” in- 
clude amounts paid by reason of 
death under contracts having life 
insurance benefits, including death 
benefits under workmen’s compen- 
sation or accident and health insur- 
ance contracts having life insurance 
characteristics. 


The provisions with respect to life 
insurance, however, do not apply to 
so much of any payment as is in- 
cludable in the gross income of a 
“wife” by way of alimony or separate 
maintenance under Sections 71 or 
682 of the new Code. 

B. Proceeds Held Under an Agree- 
ment To Pay Interest Thereon. 

The interest is taxable under both 
the old and the new Codes. 

C. Proceeds Payable Over a Period 
of Time. 

Life insurance proceeds payable by 
reason of the death of the insured 
in installments for either a fixed pe- 
riod of time or during the lifetime 
of one or more beneficiaries are tax- 
able under a new set of rules. Of 
course the general comments above 
with respect to proceeds payable in 
a lump sum are applicable here to 
the basic lump sum value, which is 
described by the phrase of art 
“amount held by an insurer’. It is 
assumed at this point that this lump 
sum value is fully exempt from in- 
come tax, leaving merely the prob- 
lem of the taxation of the amounts 
paid over a period of time after 
death. 

Let us take the typical case of John 
Howard mentioned at the beginning 
of this article. By reason of his death, 
$100,000 is payable under a life in- 
surance policy to his widow. Let us 
assume that the widow has the right 
to elect to receive $11,200 per year 
for ten years, plus so-called excess 
interest earned by the company 
above that assumed in fixing the 
guaranteed right; and assume that 
the excess interest amounts to $300 
per year. 

If Mr. Howard died on or before 
August 16, 1954, so that the old law 
governed, his widow would be sub- 
ject to income tax on merely the 
$300 per year excess interest. The 
balance would be exempt to her. 

If Mr. Howard died after August 
16, 1954, so that the new Code gov- 
erns, his widow would be taxable 
on $500 per year. This is arrived at 
as follows: $100,000 is the “amount 
held by an insurer”. This is divided 
by ten, the number of years over 
which the amount is to be paid. The 
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result is an annual exclusion of $10,- 
000. The amount received each year 
in excess of this $10,000 is taxable, 
except that a surviving spouse has a 
special additional annual exclusion 
of $1,000. Thus the widow can ex 
clude $11,000 per year. The $200 
guaranteed and $300 excess interest 
she receives above this amount per 
year is taxable. 

It is apparent that if a beneficiary 
other than a surviving spouse re- 
ceived this same amount per year 
under the same circumstances, $1,500 
would be taxable. 

If the beneficiary, instead of elect- 
ing an option to receive payments 
over a fixed period of years, elects 
to receive the payments during her 
lifetime, a similar computation is 
made. The amount held by an in- 
surer ($100,000) is divided by the 
life expectancy of the beneficiary as 
specified by the regulations. The ex- 
clusion applies even though the bene- 
ficiary outlives her expectancy. If 
the mode of settlement contains re- 
fund features, the actuarial value 
thereof is deducted and the balance 
is prorated, in accordance with the 
regulations. The prorated amounts 
are excluded regardless of the years 
when actually received. 

Where the life insurance contract 
contains no option to receive a lump 
sum payment in cash, the amount 
held by an insurer is the value of the 
contract to each beneficiary con- 
cerned as of the insured’s death, dis- 
counted by the insurer’s interest rate 
and mortality tables. This is illus- 
trated by the following example: 
Suppose John Howard dies after 
August 16, 1954, owning a policy 
which does not provide for any lump 
sum payment but provides for non- 
refund annual payments of $5,000 
to his widow for her life and concur- 
rently $5,000 to his daughter for ten 
years. Assume the widow has a 
twenty-year life expectancy; and that 
the discounted value of the contract 
to the widow is $60,000 and to the 
laughter is $35,000. The widow ex- 
ludes $3,000 per year ($60,000 di- 
ided by 20) and an additional 
51,000, and is taxed on $1,000 per 





year. The daughter excludes $3,500 
per year ($35,000 divided by 10) 
and is taxable on $1,500 per year. If 
Mr. Howard had died on or before 
August 16, 1954, the entire amount 
specified would have been free of in- 
come tax and only the excess interest, 
if any, paid in addition to the $5,000 
per year would have been taxed. 

I]. PRocEEDs oF Lire INSURANCE Pay- 
ABLE BY REASONS OTHER THAN DEATH 
OF THE INSURED; AND ANNUITIES. 

Not only classic annuities 
(amounts payable during the life- 
time of one or more beneficiaries) 
but also fixed period installments 
(amounts payable over a stated num- 
ber of years, or annuities certain) 
are called annuities in the new Code. 
Receipts under annuity contracts 
and proceeds of life insurance and 
endowment contracts cashed in or 
paid as annuities are all lumped to- 
gether and covered by the so-called 
annuity provisions in Section 72 of 
the new Code. As usual, amounts 
taxable to a wile as alimony or sepa- 
rate maintenance are exceptions. 
The new rules apply to all amounts 
received after December 31, 1953. 

A. Amounts Payable for Life. 

Amounts payable during the life- 
time of a beneficiary are taxed under 
the new “life expectancy” rule. This 
rule applies wherever the expected 
return depends at least in part on 
one or more life expectancies. 

The basic principle is that receipts 
by the annuitant attributable to the 
cost of the contract are excluded and 
the balance is subject to income tax. 
This is done by determining an “ex- 
clusion ratio” which gives a fraction 
of each guaranteed payment that is 
excluded from gross income. The ex- 
clusion continues to be available 
under an annuity involving a life 
contingency even after the cost has 
been recovered. It remains constant. 
The exclusion ratio is determined by 
dividing the “investment in the con- 
tract” by the “expected return”. 

The investment in the contract is 
the cost of the contract reduced by 
all amounts recovered tax free before 
the annuity payments commence. If 
an annuity involving a life contin- 
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gency provides for a refund of the 
consideration or installments certain 
payable after the death of the annui- 
tant or annuitants, the cost is fur- 
ther reduced, in determining the 
investment, by the actuarial value of 
such refund or installments deter- 
mined under the regulations, to pre- 
vent a double exclusion. 

The expected return is the total 
amount that may be expected to be 
received during the life expectancy 
of the annuitant according to the 
regulations. If an annuity is payable 
during the entire remaining lifetimes 
of two or more persons, the com- 
bined life expectancy is used. 

The above sounds complicated 
and in many instances it is. Fortu- 
nately in the simple case, whem the 
amount of the guaranteed annuity 
payments is constant, there is a short 
method of computation. Simply di- 
vide the cost of the contract by the 
life expectancy of the annuitant. The 
result is the amount which may be 
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received tax free each year. The bal- 
ance is ordinary income. 

Unfortunately there are a number 
of problems involved in computing 
the “investment in the contract” or 
cost. Some of these problems will re- 
main even after the regulations are fi- 
nally promulgated. 

The above so-called life expect- 
ancy rule replaces the so-called 3 per 
cent annuity rule of the old law 
whereby 3 per cent of the cost of the 
annuity was taxed each year and the 
balance excluded until the cumula- 
tive amount excluded equalled the 
cost; after which the total amounts 
received were taxable. 

In most instances the net effect of 
the change is such that annuitants 
pay somewhat higher taxes in the 
first years in which they receive pay- 
ments but somewhat lower taxes in 
the later years. 

B. Amounts Payable Over a Fixed 
Period. 

An amount payable over a stated 
period of years is sometimes called 
an annuity certain only. The basic 
principles of the new law and the 
computations are in general the same 
for this type of annuity as for the 
type payable during life, with the 
number of years certain substituted 
for the life expectancy. 

Under the short computation, the 
total of the guaranteed payments is 
divided by the number of years dur- 
ing which they are to be paid. The 
result is the amount which may be 
received tax free each year. The bal- 
ance is taxable as ordinary income. 

This new “installment recovery” 
rule replaces the old “cost recovery”’ 
rule under which amounts received 
were tax free until the entire cost 
had been recovers; after which each 
payment was fully taxable. 

C. Date of Calculation. 

The foregoing computation for 
both types of annuity must be made 
on the “annuity starting date” which 
is ordinarily the date on which the 
annuity payments commence. How- 
ever, if these payments actually com 
menced before January I, 1954, then 
the “annuity starting date” is Janu- 
ary 1, 1954, as though the contract 
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had been then purchased. The in- 
vestment in the contract otherwise 
determined is reduced by all amounts 
recovered tax free under the old law. 
In determining the character of the 
payment, only the contractual guar- 
antees remaining to be fulfilled on 
January 1, 1954, are considered, but 
there is a special rule for determin- 
ing the investment for a surviving 
annuitant if the other annuitant 
died before January 1, 1954. 

D. Amounts Not Received as An- 

nuities, 

Amounts not received as annuities 
(and not payable by reason of the 
death of an insured under a life in- 
surance contract) are governed by 
special rules. 

1. Dividends Before Payments 
Commence. Such dividends are re- 
ceived tax free, merely reducing cost, 
unless they, together with the other 
amounts recovered tax free, exceed 
the cost of the contract. 

2. Dividends After Payments Com- 
mence. Such dividends are taxable 
in full, since the exclusion ratio (the 
amount not taxed) is based solely on 
the guaranteed payments. 

3. Death Benefits. Amounts pay- 
able, whether in a single sum or 
otherwise, following the death of an 
annuitant in the nature of a refund 
are taxable to the extent that, to- 
gether with other amounts previously 
received tax free, they exceed the 
cost of the contract. Conversely, un- 
til cost has been recovered, such 
death benefits are free of income tax. 
This is the reason why cost is re- 
duced by the actuarial value of the 
refund in determining the “invest- 
ment in the contract” at the annuity 
starting date discussed in II A above; 
and this is one of the reasons why 
synthetic terms of art are used in the 
statutory formulae rather than rela- 
tively simple, but technically inaccu- 
rate, words such as “cost”. A number 
of problems are latent in this area 
which it would serve no useful pur- 
pose to explore in detail here. 

4. Payments on Surrender, Re- 
demption, or Maturity of a Contract. 
Such payments received in full dis- 
charge of the obligation of the con- 












tract are included in gross income to 
the extent that they, together with 
other amounts previously recovered 
tax free, exceed the cost of the con- 
tract, 

5. Relief Provisions with Respect 
to Lump Sum Amounts. There are 
two such relief provisions, which are 
new to the law. The first provides 
that if any amount is actually re- 
ceived in one sum, and if the appli- 
cation of the rules summarized above 
would result in income tax liability 
on all or part of it, the tax will be 
limited to what it would have been 
if the amount taxable had been re- 
ceived ratably over the year when 
received and the two preceding years. 

Under the second relief provision, 
if a lump sum is due, and if there 
is an optional right to elect an an- 
nuity at the time the payment is due, 
and if within sixty days thereafter an 
election is made to receive such an- 
nuity, the doctrine of constructive 
receipt is not to be imposed on the 
lump sum as it was under prior 
law; the tax liability will be gov- 
erned by the new annuity rules as 
payments are receivable under the 
annuity option. 

6. Interest. Overriding all of the 
above is a provision that if an 
amount is retained by the company 
under an agreement to pay interest 
thereon, such interest is taxable in 
full. 

7. Provisions Outside Section 72. 
Most of the provisions relating to the 
taxability of amounts payable by 
reason of death of an insured under 
a life insurance contract are found 
in Section 101; and most of the pro- 
visions relating to the taxability of 
other amounts received under a con- 
tract of life insurance, endowment 
or annuity are found in Section 72. 
However, there are various other 
provisions of the new Code where 
such payments, together with income 
generally, are affected. Among these 
is the retirement income credit. An 
amount otherwise taxable may qual- 
ify for retirement income credit if 
the various restrictions on that cred- 
it are not applicable. Also an income 
(Continued on page 181) 
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The Federal Securities Laws: 


The Scope and Effect of the New Amendments 


by Ralph H. Demmler and J. Sinclair Armstrong 


® The Securities Act of 1933 and the Securities Exchange Act of 1934 were sub- 
stantially amended for the first time in more than a decade by the 83d Congress. 
The amendments became effective last October. This article by the Chairman 
and a member of the Securities and Exchange Commission is intended to acquaint 
the practicing lawyer with the changes effected by the new amendments. 





" Provisions of the federal securi- 
ties acts vitally affecting the mar- 
keting of securities in interstate 
commerce were amended at the Sec- 
ond Session of the 83d Congress. The 
amendments are the first major 
changes in these laws in over a dec- 
ade. The following is written to fa- 
miliarize the Bar generally with the 
salient features of the changes. 

By this legislation, sponsored by 
the Eisenhower Administration, 
recommended by the Securities and 
Exchange Commission and represent- 
atives of many business groups and 
passed unanimously by the Congress, 
certain provisions of the securities 
acts affecting the offering of new is- 
sues of securities and some other 
technical provisions of those laws 
were changed. The legislation was 
introduced by Senator Homer E. 
Capehart, of Indiana, Chairman of 
the Committee on Banking and Cur- 
rency, and managed in the Senate 
by Senator Prescott Bush, of Con- 
necticut, Chairman of the Subcom- 
mittee on Securities, Insurance and 
Banking. In the House it was man- 
aged by Representative Charles A. 





Wolverton, of New Jersey, Chairman 
of the Interstate and Foreign Com- 
merce Committee. The bill (S. 2846) 
was signed into law by President 
Eisenhower on August 10, 1954, and 
became effective on October 10, 1954 
(P. L. 577, c. 667, 68 Stat. 683, 83d 
Congress, 2d Session) . 

The good result produced by the 
Securities Act of 1933 has come in 
great measure from the fact that the 
issuer and the underwriter must 
come forward and make a public 
statement concerning the _ issuer’s 
business, its finances, its securities 
and the proposed offering—and all of 
this under stern statutory liabilities, 
both penal and civil. This require- 
ment of disclosure is itself a substan- 
tial deterrent to transactions that 
would not stand the light of day. 
The imposition of liability for inac- 
curate and incomplete information 
and the administrative processing by 
the Commission of material filed 
with it have improved corporate 
morality, accounting standards and 
standards relating to business infor- 
mation generally. 

The present amendments in no 





way curtail the duty to disclose or 
the liability for non-conformity to 
the disclosure requirements, nor is 
there any decrease in the administra- 
tive powers of the Commission. 

The most important change in- 
volves Section 5 of the Securities 
Act of 1933. Many of the other 
amendments are necessary to accom- 
modate other sections of the Securi- 
ties Act to the amendment of Sec- 
tion 5. 

The change in Section 5 and the 
related changes have to do principal- 
ly with the mechanics of the dis- 
tribution of securities. These changes 
must be considered against the back- 
ground of the Act before the amend- 
ment and practices thereunder. 

The Securities Act before the 
amendment took effect made unlaw- 
ful the offer or sale of a security to 
the public by mail or instrumental- 
ity of interstate commerce, such as 
the interstate telephone, until a reg. 
istration statement with respect to 
the security had been filed with the 
Commission and become effective. 
Oral offers prior to effectiveness were 
not made unlawful by the Securities 
Act of 1933, that is, oral offers within 
the state. The period between the fil- 
ing date of a registration statement 
and the effective date averages about 
twenty days. The seller of a security 
must deliver to the purchaser a pros- 
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pectus containing a summary of the 
information in the registration state- 
ment. 

It is clear from the legislative his- 
tory of the Act that the Congress in- 
tended that by dissemination of 
information during the waiting pe- 
riod the public would become in- 
formed of the essential facts relating 
to a proposed issue before the effect- 
ive date of the registration statement. 


Illegal “Offers”... 

Free Flow of Information 

The securities industry has contend- 
ed for many years that, in practice, 
the free flow of information concern- 
ing a new issue during the waiting 
peried has been restricted because 
of the fear of underwriters and deal- 
ers, not to mention their lawyers, 
that communications to prospective 
customers might be construed to be 
illegal “offers” of a security before 
the effective date of the registration 
statement. This fear springs from 
the criminal penalties provided for 
violation of the statute and also 
from the fact that a violation of Sec- 
tion 5, based on a strict construction 
of the term “offer”, might give the 
purchaser a right of rescission for one 
year under Section 12 (1) of the Act. 

The Securities and Exchange 
Commission recognized that the dis- 
tinction between “dissemination of 
information” and an “offer” is dif- 
ficult to draw and still more difficult 
for a customer to appreciate, and was 
concerned through the years because 
the objective of a widespread dis- 
semination of information during 
the waiting period was not more ef- 
fectively achieved. 

Accordingly, the Commission took 
administrative actions designed to 
encourage issuers and underwriters 
to make it possible for dealers and 
prospective investors to become fa- 
miliar during the waiting period 
with the information which the stat- 
ute intended they should have. 

From the earliest days of the Com- 
mission’s administration of the Se- 
curities Act, pre-effective summaries 
of information as filed have been 
permitted.! 

In 1946, the Commission adopted 
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a rule (Rule 131)? which provided 
that disiribution of a preliminary 
prospectus before the effective date 
of a registration statement should 
not in itself constitute an “offer”. 
This preliminary prospectus, usually 
filed as part of the registration state- 
ment, was popularly called the “red 
herring” prospectus, because a leg- 
end was printed in red on each page 
stating that it was not an offer to sell 
or the solicitation of an offer to buy 
and that it was preliminary, not 
final. 

Since adoption of Rule 131, the 
Commission’s action in accelerating 
the effective date of a registration 
statement has been conditioned up- 
on a showing that there had been an 
adequate and timely distribution of 
the “red herring” to dealers who 
were expected to participate in the 
sale of the security to the public. 

This rule and administrative pol- 
icy achieved in part the original 
statutory objective. Since that time, 
as a matter of practice, underwriters 
and dealers who expect to partici- 
pate in the distribution of a new 
security receive information concern- 
ing the new issue by means of a “red 
herring” prospectus, in advance of 
the effective date. 

The “red herring” prospectus, 
however, does not lend itself to dis- 
tribution to the public generally for 
the purpose of preliminary screening 
of prospective customers. It frequent- 
ly cannot .be secured in sufficient 
quantity in various parts of the coun- 
try in time to permit its general use 
as a means to disseminate informa- 
tion or as a means by which under- 
writers and dealers may determine 
public interest in a forthcoming is- 
sue. 

In 1952, the Commission took an- 
other administrative step designed to 
assist dealers to communicate with 
customers for the purpose of de- 
termining who might be interested 
in receiving the prospectus concern- 
ing a new issue. A rule (Rule 132) 
was adopted which provides for a 
short notice of proposed public offer- 
ing called an “identifying statement” 
containing prescribed minimal gen- 





eral information concerning a new 
issue. This rule likewise provided 
that the use of the identifying state- 
ment should not constitute an “offer” 
of a security for purposes of Section 
5. Under this rule, an issuer was re- 
quired to file the identifying state- 
ment with its registration statement 
and the Commission conditioned its 
action in making the statement effec- 
tive upon a showing that copies of 
the identifying statement had been 
made available to dealers and under- 
writers. 

Underwriters and dealers objected 
that Rule 132 does not permit the 
inclusion in the identifying state- 
ment of sufficient information to 
stimulate inquiries by investors for 
copies of the prospectus. They con- 
tended that the identifying state- 
ment fails in its purpose unless it 
contains more of a summary of the 
registration statement, including a 
summary of certain financial infor- 
mation, 

These rules and policies—that is, 
the rule concerning the use of the 
“red herring” prospectus and the use 
of the identifying statement, and the 
policy requiring the use of these 
documents—are consistent with the 
Act. However, in view of the precise 
and sweeping prohibitions of Section 
5, in view of the difficulty in distin- 
guishing between the dissemination 
of information and the making of an 
offer, and in view of the difficulty of 
explaining that the use of a “red 
herring” prospectus is not an offer 
of the securities, the legislation just 
enacted contains amendments of the 
Act which would expressly support 
the practices which the Commission 
permitted and indeed required the 
industry to follow. 

Basically, the amendment will per- 
mit written offers to sell and solicita- 
tions of offers to buy during the wait- 
ing period by means of a prelimin- 
ary prospectus filed with the Com- 
mission prior to its use. The present 
prohibition against the making of an 
actual sale or contract of sale of a 
security prior to the effective date of 





‘ Securities Act Releases Nos. 464 and 802. 
. Securities Act Release No. 3177. 
: Securities Act Release No. 3453. 
















ar 
fect 

I 
sho 
the 
riot 
sale 
bec 
dor 
acti 
buy 
the 
trac 
trac 
mae 
of ‘ 
bec 
stat 


Th 
No 


It r 
just 
doe 
cha 
to 
the 
hav 
the 
pra 
Sam 


mat 
ame 
sem 
inve 
the 
er ¢ 
pro 


sior 
hib: 
thre 
sale 


regi 


chuc 
retl 
LO ¢ 
ent 
ect 


he 

pec 
nat 
rec 





new 
ided 
tate- 
ffer”’ 
tion 
s re- 
tate- 
nent 
d its 
fec- 
's of 
been 
ider- 


cted 
the 
tate- 
1 to 
; for 
con- 
tate- 
ss it 
| the 
ig a 
nfor- 


it is, 
the 
e use 
1 the 
these 
the 
ecise 
ction 
istin- 
ation 
of an 
ty of 
red 
offer 
| just 
f the 
port 
ssion 
1 the 


| per- 
icita- 
wait- 
imin- 
Com- 
esent 
of an 
of a 
ite of 














a registration statement is not af- 
fected by the amendment. 

Issuers, underwriters and dealers 
should find no difficulty in regulating 
their conduct during the waiting pe- 
riod so as not to make contracts of 
sale before the registration statement 
becomes effective. This might be 
done by conditioning offers, limiting 
activity to solicitation of offers to 
buy or by other means which keep 
the transaction short of a sale or con- 
tract of sale. Contracts of sale or con- 
tracts to sell, not otherwise exempt, 
made effective upon the happening 
of a condition, as for example the 
becoming effective of the registration 
statement, -would be illegal. 


The New Amendment... 
No Fundamental Change 


It must be apparent from what has 
just been stated that the amendment 
does not work any fundamental 
change; in fact, it may fairly be said 
to give more specific authority for 
the continuance of practices which 
have developed over the years under 
the present law, and to make those 
practices specifically subject to the 
sanctions provided by the Act. 

To the extent the media of infor- 
mation which are permitted by the 
amendment are more widely dis- 
seminated, a larger segment of the 
investing public generally, and 
the smaller dealers, will have a great- 
er opportunity to participate in the 
processes of capital formation. 

No change is made in the provi- 
sions of Section 5 (a) (2) which pro- 
hibit the transmission of a security 
through the mails for purposes of 
sale or delivery after sale unless a 
registration statement is in effect. 

The redefinition of “sale” to ex- 
clude offers (Section 2(3) ), to- 
zether with the revision of Section 
'0 of the Act dealing with the con- 
ents of prospectuses, changes the ef- 
ect of Section 5(b)(1) of the Act 
o permit the making of offers during 
he waiting period by means of pro- 
pectuses containing summary infor- 
nation as well as by means of the 

red herring” prospectus. 

The provisions of Section 5 (b) (2) 
hich require delivery of a complete 
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prospectus in connection with a sale 
or delivery after sale are retained. 

These changes made necessary a 
new Section 5 (c) which makes it un- 
lawful to offer a security prior to the 
filing of a registration statement. 

A conforming change in Section 
10 is made so as to authorize the 
Commission to permit the use of a 
summary prospectus in addition to 
the conventional prospectus. This 
short-form summary prospectus will 
be filed with the Commission, as part 
of the registration statement, and 
must conform to the Commission’s 
rules and regulations. In order to 
prevent the use of a summary pros- 
pectus which fails to meet the Com- 
mission’s requirements, the Commis- 
sion will be authorized to suspend 
the use of a defective summary pros- 
pectus. This administrative remedy, 
which is intended to supplement the 
stop-order powers of the Commission 
under Section 8, is considered essen- 
tial because of the necessity for 
speedy action to prevent the use of 
a defective summary prospectus dur- 
ing the relatively short waiting peri- 
od. 


Since, however, the summary pros- 
pectus will involve condensation or 
summarization of the full prospectus 
and since that process necessarily in- 
volves omission, the amendment pro- 
vides that preliminary and summary 
prospectuses authorized by this Sec- 
tion should not be subject to Section 
11, which imposes liabilities upon 
the issuer, its officers, directors and 
underwriters for misstatements and 
omissions. This will not lighten the 
existing burden of liability because 
the “red herring’’ prospectuses per- 
mitted up to now are not subject, as 
such, to Section 11 liabilities. The 
administrative sanctions of Section 
8 and the suspension power, coupled 
with the liabilities of Sections 12 and 
17, which provide for civil liabilities 
and criminal penalties against sell- 
ers, can be relied upon to guard 
against the use of defective summary 
prospectuses. 

As above stated, the prospectuses 
and summary prospectuses provided 
for by the amendment are to be filed 
with and processed by the Commis- 
sion before being released to the pub- 
lic. Issuers, underwriters and dealers 





February, 1955 » Vol. 41 195 















The Federal Securities Laws 


are not permitted to send out un- 
processed sales literature prior to ef- 
fectiveness of the “registration state- 
ment. The amended law was not 
intended to permit pre-effective 
“free-writing.”* However, under an 
amendment of Section 2 (10) (b) of 
the Act the so-called “tombstone ad- 
vertisement” may be used, subject to 
Commission rules, to solicit inquiries 
for the prospectus or summary pro- 
spectus and may be used after the 
filing of the registration statement 
as well as after the effective date. 

At the effective date of the amend- 
ment to the law, the Commission 
adopted some technical revisions of 
its rules to bring them into con- 
formity with the new legislation.® 
These are of a “housekeeping” na- 
ture. A new rule (Rule 460) restates 
the requirements for preparation 
and distribution of preliminary pro- 
spectuses previously embodied in 
Rule 131 (discussed above), which 
was rescinded. The Commission is 
presently engaged in drafting new 
rules to implement all of the provi- 
sions of the amended acts, with par- 
ticular emphasis on the rules for 
summary prospectuses and “tomb- 
stone” advertisements. These should 
be released for public comment with- 
in a short time. 

One further change of substance 
in Section 10 should be mentioned 
at this point although it is not direct- 
ly related to the Section 5 problem. 
Before amendment, Section 10 (a) 
provided that a prospectus should 
contain the information contained 
in a registration statement and that 
when a prospectus is used more than 
thirteen months after the effective 
date of the registration statement, 
the information in such prospectus 
shall be as of a date not more than 
one year prior to its use. 

The effect of these provisions was 
to require more current disclosure 
for prospectuses employed after the 
expiration of the first thirteen 
months of an offering than during 
the first thirteen months. This arises 
from the fact that some of the infor- 
mation in the registration statement 
at the time it becomes effective may 
be as of a date in some instances 
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as much as six months prior to the 
filing. The requirement that the in- 
formation in the later prospectus be 
as of a date within one year of its 
use has presented something of a 
problem in many instances because 
it required the preparation of inter- 
im certified financial statements—an 
expensive process. 

The Section 8 of the amending 
Act provides that when a prospectus 
is used more than nine months after 
the effective date, the information in 
the prospectus shall be as of a date 
not more than sixteen months prior 
to such use. This will make for less 
discrimination between offers of 
short duration and those of long 
duration, without diminishing the 
quantity or quality of information 
supplied investors. 

The next amendment relates to 
the use of prospectuses after the ef- 
fective date of a registration state- 
ment. The law has required under- 
writers and dealers to deliver pros- 
pectuses to investors as long as they 
are engaged in the initial distribu- 
tion of a security. Moreover, any 
dealer, even though not a partici- 
pant in the distribution, had to de- 
liver prospectuses to his customers 
in trading transactions for at least 
one year after commencement of an 
offering. The amendment (Section 
6 of the amending Act amending Sec- 
tion 4(1) of the Act) provides for 
delivery of prospectuses in trading 
transactions during the actual offer- 
ing period but in no case less than 
forty days after the effective date of 
the registration statement or forty 
days after the commencement of pub- 
lic offering, whichever expires last. 
It does not change the requirement 
that prospectuses be delivered by un- 
derwriters and dealers so long as they 
are engaged in the initial distribu- 
tion of the security. 

The one year provision with re- 
spect to trading transactions has long 
been recognized as unrealistic. More- 
over, dealers trading in a security 
publicly offered within one year find 
themselves unable to obtain prospec- 
tuses. This fact rendered compliance 
by dealers and enforcement by the 
Commission difficult. 


In view of the continuous offering 
of securities by certain types of in- 
vestment companies, particularly 
those commonly referred to as “mu- 
tual funds”, a special provision for 
mandatory use of prospectuses by 
dealers over a longer period is pro- 
vided by an amendment to the In- 
vestment Company Act (Section 402 
of the amending Act, amending Sec- 
tion 24(d) of the Investment Com- 
pany Act of 1940). 


The Act of 1934... 


Extension of Credit 


Turning to the Securities Exchange 
Act of 1934, the first amendment re- 
lates to the provision covering the 
extension of credit by dealers on new 
issues. Section 11(d)(1) of the Se- 
curities Exchange Act prohibits a 
person who is both a broker and a 
dealer from “taking into margin ac- 
counts new securities in the distribu- 
tion of which he participated during 
the preceding six months”. This was 
intended in part to restrain distribu- 
tors from selling new issues of se- 
curities to their brokerage customers 
on credit. The apparent purpose was 
to provide that new issues would be 
initially placed with investors rather 
than with speculators. It is generally 
agreed, however, that the prohibi- 
tion against extending credit for six 
months after the end of the offering 
period is unnecessarily long. 

Section 201 of the amending Act 
reduces the six-month period to 
thirty days, but the amendment will 
not permit extension of credit by a 
member of the selling syndicate or 
group while the selling or distribut- 
ing process is in progress or for thirty 
days thereafter. It is believed that 
Section 11 (d) as so amended will be 
sufficient to assure that new issues 
will be sold on a cash basis. 

The next amendment, relating to 
“when issued” trading, is designed 
as essentially a technical amendment 
to remove an ambiguity in the law 

(Continued on page 182) 
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The Selection of Judges: 





The Faults of the Pennsylvania Plan 


by Stephen A. Teller - of the Pennsylvania Bar (Wilkes Barre) 


® The Pennsylvania plan for judicial selection is a modification of the American 
Bar Association plan which provides for the choosing of judges from a list fur- 
nished by a commission of lawyers and laymen, with the provision that the voters 
shall, at stated intervals, vote on the question, “Shall Judge——he retained 
in office?” Mr. Teller is opposed to the adoption of the modification of the plan 
in his own state, and he tells why below. On page 142 of this issue of the Journal, 
Langdon W. Harris, Chairman of the Pennsylvania Bar Association’s Committee 
To Support the Pennsylvania Plan for Selecting Judges, replies to Mr. Teller. 





® We are all familiar with economic 
cycles, and I believe we go through 
cycles in our political thinking. In 
our century, the twentieth century, 
we seek to have our judges as learned 
in the law as possible. We try to cut 
down and emasculate the power of 
the jury by eliminating the unani- 
mous verdict, by providing for juries 
of six instead of the traditional num- 
ber of twelve and by limiting the 
area within which the verdict or 
findings of a jury may operate or be 
binding. By slow degrees in the 
twentieth century we have whittled 
away the power of the jury. Yet a 
hundred years ago the trend was the 
other way. In the nineteenth century 
we sought to democratize our courts. 
in the eighteenth century, in 1776, 
the judges, appointed by the King, 
represented political policies far too 
‘ften alien to and at odds with the 
litical beliefs of the American col- 
mists. Deep-seated prejudices arose 
igainst the courts and the judges 
vhich lasted for many generations, 
nd we still see vestiges of them in 


the lay judges of Pennsylvania. As 
America moved westward across the 
continent and new states were 
formed from the new territories, we 
find much of the early legislation 
providing that juries shall be the 
triers of the /aw as well as of the fact 
(a practice, by the way, which was fol- 
lowed in another democracy, Athens, 
during its golden age). Lawyers were 
suspect. Judges were not required to 
be lawyers. When Abraham Lincoln 
was a lawyer in Illinois one hundred 
years ago, the spirit of the democrat- 
ization of the courts was strong, and 
in Sandburg’s biography of Lincoln 
we find it discussed at some length. 
The Encyclopedia Americana states 
that “lay judges were common in the 
state courts of first instance until 
quite recent times”. All this I point 
out to illustrate that trends in politi- 
cal thought vary, that the cycle goes 
round and round. The present trend 
is to remove the judges as far as pos- 
sible from politics. First, whether 
this can be done, and second, wheth- 
er it is a good idea, are questions 





which we shall try to determine later 
on. 

First, let us eliminate federal 
judges from our discussion. All fed- 
eral judges are appointed by the 
President, by and with the advice 
and consent of the Senate, and hold 
office during good behavior, being 
removable only by impeachment. 

On the other hand, as a general 
rule, state judges are elected for a 
term of years and the manner of 
their choice or election is governed 
by the state constitution. 

Every experienced lawyer realizes 
that it is most difficult to obtain ab- 
solutely impartial justice. Every 
judge has his own personal foibles, 
inclinations, or unconscious preju- 
dices, which, try as he may, will on 
occasion come to the fore. Naturally, 
a judge who has for years been a de- 
fendants’ lawyer, a lawyer handling 
negligence cases for insurance com- 
panies, will be defendant-wise in- 
clined. All astute practitioners know 
that in certain situations it would be 
injurious to their clients to go before 
certain judges and beneficial in other 
instances. I firmly believe that the 
unanimous verdict reached by a jury 
of twelve intelligent jurors, such as 
we have in this country, is just about 
as free from prejudices as can be 
reached. Each juror may have his 
own inclinations and leanings, his 
own personal eccentricities of 
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thought, but the composite verdict 
of all twelve is invariably just and 


proper. 


Judicial Selection ... 
The Historical Background 


The elective judiciary of this coun- 
try really dates from only about a 
hundred years ago. In Colonial times 
and in pursuance of the English sys- 
tem, most judges were appointed by 
the governors, a few by the legisla- 
tures. The Revolution did little to 
change this; and as new states came 
into the Union during its first half 
century, about half of the judges 
were appointed by the governors 
and the other half by the legislatures. 

The idea of selecting judges by 
popular vote arose in the first part 
of the nineteenth century, when un- 
der the influence of the French Rev- 
olution in Europe and of Jacksonian 
democracy in the United States, pop- 
ular election of all public officials 
for short terms was brought forth 
as the cure-all for all governmental 
problems. 

Under the influence of this move- 
ment for popular election of all of- 
ficials, most of the early American 
States changed to an elective judi- 
ciary, and all of the states which 
were subsequently admitted to the 
Union adopted the elective system 
of choosing judges. As a result, at the 
present time, thirty-six of our forty- 
eight states choose their judges by 
popular election. In twenty-two of 
the thirty-six, judges run as nomi- 
nees of political parties, and in four- 
teen of the thirty-six states, they run 
as individuals without any party 
designation. Under the latter sys- 
tem, any lawyer may file as a judicial 
candidate in the primary election, 
and the two top primary candidates 
fight it out in the final election. In 
the remaining twelve states of the 
forty-eight, judges are either ap- 
pointed by the governor, elected by 
the legislature, or chosen by some 
combination or variation of these 
two systems. 

The New York constitutional con- 
vention of 1846, which substituted 
popular election for appointment 
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of all New York’s judges, really 
ushered in the era of elected judges 
in this country. Thereafter, the 
American states almost literally 
stampeded into the elective judi- 
ciary. This was the era of “Jackson- 
ian Democracy”. Exhilarated with 
the success of their young republic, 
Americans were eager to extend its 
principles in every direction. In 1845 
the Governor of New York declared 
that in his opinion many officials 
then selected by the governor’s nomi- 
nation might be directly elected by 
the people and be “more in accord- 
ance with the popular feeling”. This 
was not a stampede which began 
overnight. Instead it was the culmin- 
ation of many years of effort to make 
the judiciary more responsible to the 
electorate. Our American law has 
always been a growing, living thing, 
forever forced to keep pace with the 
times. Oliver Wendell Holmes, our 
great jurist, in a now hotly disputed 
statement, once went so far as to say 
that morality changes with the times 
and different standards of morality, 
changing with the times, are to be 
determined by the Supreme Court. 
Be that true or not, a judge, sitting 
in an ivory tower, unresponsive to 
the will of the electorate and not 
compelled every ten years or so to 
hold his record up to review, may 
fail to keep pace with the times. 


There were instances, perhaps too 
frequent in number, in the early 
nineteenth century, when judicial 
decisions had been noticeably partial 
to the landed and propertied classes, 
and the people thought, not without 
reason, that elected judges would be 
closer to the people and hence would 
deal more fairly with them. 

Along with the election of judges 
came the short term—the obvious 
object of which was to make possible 
the rejection of an unsatisfactory 
judge with a minimum delay. 

Such was the situation in 1850, a 
century ago. 

How, then, did the people get 
along after they had succeeded in es- 
tablishing an elected judiciary over 
most of the country? 


The experience of a century or 





more with an elected judiciary has 
disclosed many weaknesses in that 
system and has resulted in wide- 
spread demands for some better 
method of electing judges. Recent 
indications of this dissatisfaction are 
two articles in national magazines: 
one, an article in the November, 
1948, issue of the Reader's Digest 
entitled “Let’s Have Competent 
Judges” and the other, a series of two 
articles in Collier's magazine entitled 
“Our Reeking Halls of Justice”. 

Criticism of an elected judiciary 
centers around the charge that it has 
not resulted in getting the best qual- 
ified men elected to the Bench nor in 
getting the best service from judges 
while in office. Critics of an elected 
judiciary recognize that many good 
judges have been elected and kept on 
the Bench under the elective system, 
but they feel that these good judges 
do not compensate for the poor and 
unfit judges whom this system has 
produced. 

There are three systems used for 
the election of judges. The conven- 
tion party system, the open primary 
party system, and the nonpartisan 
judicial election (and incidentally 
all three have been used in Pennsyl- 
vania, as well as the appointive sys- 
tem, which was used in Pennsylvania 
for seventy-five years). 

In states where judicial candidates 
run on a party ticket, the criticism 
has been 


(1) That in many cases, both under 
the party convention and the party 
primary system, the nominee is picked 
and controlled by party bosses; 

(2) That service to the party rather 
than judicial ability often determines 
selection of the nominee; and 
(3) That a party judicial candidate 
usually wins or loses with the balance 
of the party slate, regardless of judicial! 
ability. 


The non-partisan judicial elec- 


tion has come in for even greater 
criticism. Under this system, it is 


charged 


(1) That it is impossible for most vot 
ers to know the qualifications of judi 
cial candidates in the more populous 
districts; 

(2) That judicial elections often be 
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come mere undignified popularity con- 
tests; and 
(3) That some lawyers with no ju- 
dicial qualifications and no chance of 
election file and campaign for judicial 
office as a means of bringing their 
names before the public and building 
up their law practice. 

It is also charged that few lawyers 
who are qualified to be judges are 
willing to become candidates for ju- 
dicial office in a popular election be- 
cause of the necessity of making an 
undignified political campaign and 
also because of the uncertainty of 
tenure of an elected judge, who upon 
election to the bench must give up 
his law practice and turn his clients 
over to other lawyers. It is also 
charged that this uncertainty of ten- 
ure tends to prevent proper training 
and seasoning of judges because in 
many cases a judge who has served 
one term and has just begun to be 
properly trained will be turned out 
of office in favor of a new and un- 
trained man. 

The average judicial campaign in 
our larger cities does nothing to 
produce popular respect for our 
courts or for our American system 
of administering justice. The follow- 
ing quotations give a true picture of 
many judicial contests in our larger 
communities. The first quotation is 
an editorial from a Detroit, Michi- 
gan, newspaper entitled “How To 
Be Elected Circuit Judge in Detroit”. 

The editorial states: 


Applicants for this position should 
possess the digestion of an ostrich, a 
firm right hand with a capacity of at 
least three thousand shakes a day, a 
keen memory for faces and names, dig- 
nity tempered by geniality and af- 
fability, a fluent tongue coupled with 
the ability to talk to all sorts and 
conditions of men—and say nothing 
offensive and leave the listeners with 
an impression that the speaker is a per- 
son of vast wisdom, good humor and 
tolerance. 

Applicants should also be able to at- 
tend a series of luncheons, club and 
lodge meetings, smokers, dances, a 
banquet or two, and several sports 
events in the course of a day and yet 
find time to attend to the exacting 
duties of the bench. This, of course, 
presupposes the physical strength to 
get along with little or no sleep. 





The other quotation is from an 
address to the American Judicature 
Society by Judge John Perry Wood 
of Los Angeles. In describing a judi- 
cial election campaign in Los An- 
geles, Judge Wood said: 


At election time, the judges of Los 
Angeles and the candidates for the 
bench spread their names over the 
county by every method known to ad- 
vertising. They were billboarded like 
a popular soap, sidewalks and public 
halls were littered with cards extolling 
the merits of candidates asking to be 
permitted to sit in judgment over the 
lives and property of the people. Con- 
tributions were solicited from firms 
frequently in court. One candidate col- 
lected $50,000 for a position that paid 
$10,000 a year. 

Some of the candidates degenerated 
to the depths of the promoters of 
cigarette sales campaigns. One candi- 
date agreed to dispense “Justice with 
Mercy” if re-elected; however, the vot- 
ers preferred the candidate offering 
“Evenhanded Justice.” Another candi- 
date offered to conduct a “Fair and 
Friendly Court” if elected, but the vot- 
ers turned him down for the judge 
offering to “Save a Life.” It was face- 
tiously said that after this judge saved 
his own life by being re-elected, the 
campaign to “Save a Life” then and 
there terminated. 


I noted above the three methods 
of choosing judges under the elective 
system—the convention, the direct 
primary, and the non-partisan bal- 
lot. 

The convention system has long 
been abandoned in Pennsylvania and 
almost all the states. It was boss con- 
trolled and everyone agreed that it 
be abandoned. It was. I need discuss 
it no further. 


The Best Method... 
The Direct Primary 


We are more concerned with the 
direct primary, which despite its 
evils, is the best method for the selec- 
tion by election of judicial and other 
candidates. This is the system in use 
in Pennsylvania at the present time. 

The great criticism of this system 
is that it does not work in our large 
cities such as Chicago, Detroit, and 
New York, in the selection of judges 
of the highest caliber. I believe this 
criticism to be true. 

Here is an extreme example. It 
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happened in Detroit in the years 
of the Democratic landslide under 
F.D.R. and the New Deal. Detroit 
has eighteen circuit judges—elected at 
the same time. Following the Demo- 
cratic landslide of 1932, the prospects 
for replacement of at least some of 
the sixteen Republican circuit judges 
by Democrats seemed to be unusu- 
ally bright. In the 1934 primary 
election there were thirty-nine candi- 
dates on the Republican ticket for 
the eighteen judgeships and one 
hundred eighty-one on the Demo- 
cratic ticket, a total of two hundred 
twenty. 

Most of the candidates were un- 
known to the voters. Almost every 
billboard in the city was purchased 
by the candidates. Many of these dis- 
plays reflected unethical and unfair 
statements and devices. Two broth- 
ers, both candidates, pledged, on 
billboards and in distributed litera- 
ture, to remit $43,200 of their sal- 
aries, if elected. Another promised 
each day to give free legal advice to 
the public. Another promised a lib- 
eral construction of the law in keep- 
ing with the ideals of the New Deal. 
One advertised “Succeed with Suc- 
cessful Steiner”. Another billboard 
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ad portrayed a man evicted from his 
home as a preface to the assurance 
that such an eviction would not have 
occurred had a named candidate 
been in office. Another candidate was 
accompanied to political meetings 
by barelegged girls in stage dress 
who distributed his cards. 

After that, Michigan resorted to 
the separate, non-partisan judicial 
ballot at both primary and general 
elections as to county judges. 

This non-partisan judicial ballot 
has also been in frequent use. In 
Pennsylvania we adopted it in 1913 
for the nomination and election of 
judges. It was repealed eight years 
later, in 1921. Since then Pennsyl- 
vania judges have been nominated 
and elected on party tickets, al- 
though a candidate for judge may 
and invariably does, run on both 
tickets, Republican and Democrat. 

I will briefly touch on the chief 
objections to the non-partisan plan. 
First, the people just don’t bother to 
vote, particularly where it is a sepa- 
rate non-partisan election or ballot. 
Second, with every judge his own 
political leader he must constantly 
do political favors for everyone, keep 
his ear steadfastly to the ground and 
at election time resort to cheap pub- 
licity stunts to gain publicity. 


The Pennsylvania Plan... 
Another Method of Selection 


Just what is the Pennsylvania Plan 
for selection of judges? 

As criticism of popular election of 
judges mounted, particularly in the 
large cities, there were proposals for 
other methods of selecting judges. 
The most noteworthy of these was 
made in 1914 by a resident of Chi- 
cago, Professor Albert M. Kales of 
the Northwestern University Law 
School, in a bulletin published by 
the American Judicature Society. 

In 1934 California adopted a judi- 
cial selection system for its appellate 
courts similar to the Kales proposal. 
I will refer to the California Plan 
later. 

In 1937 the House of Delegates 
of the American Bar Association 
unanimously adopted a resolution 
recommending a judicial selection 


plan substantially similar to the 
Kales proposal. 

In 1940 Missouri adopted a plan 
similar to that proposed by the 
American Bar Association and called 
the “Missouri Plan”. 

On July 2, 1947, the Pennsylvania 
Bar Association unanimously ap- 
proved the Pennsylvania Plan for 
the selection of judges. This can 
only become effective by a con- 
stitutional amendment, which re- 
quires the approval of the legislature 
at two consecutive sessions and also 
the approval of the voters of Penn- 
sylvania in a special question on the 
ballot. 

Here, then, is the Pennsylvania 
Plan, which differs only slightly 
from the American Bar Association 
plan, the California plan and the 
Missouri plan. (This is the approved 
statement of the Pennsylvania Bar 
Association) . 


The plan provides that when a va- 
cancy exists in the office of judge of an 
appellate court or in a court of record 
in Philadelphia and Allegheny Coun- 
ties, the Governor shall fill it by ap- 
pointment from a panel of three 
persons nominated to him by a non- 
partisan judicial commission. If the 
names presented to the Governor are 
unacceptable to him, the judicial com- 
mission will nominate successive pan- 
els until an appointment from a panel 
is made. 

Each judge appointed by the Gov- 
ernor serves a trial period of at least 
twelve months and thereafter at an 
appropriate election—general for ap- 
pellate judge and municipal for local 
judge—the judge’s name is submitted, 
unopposed, to the voters on a separate 
ballot without party designation. The 
single issue is: 

If a majority of the voters who 
mark the judicial ballot favor the re- 
tention of the judge in office, he serves 
for a full term and at its expiration 
may run again, unopposed, for anoth- 
er term. If the judge is not to be re- 
tained, the vacancy is filled by appoint- 
ment from a panel of three names 
nominated to the Governor by the 
judicial commission. 

Each judicial commission is com- 
posed of one judge, three members of 
the bar selected by a plan to be pro- 
mulgated by the Supreme Court, and 
three lay citizens appointed by the 
Governor. The commission for the ap- 
pellate courts is chosen from the state 
at large, and the commission for each 
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judicial district is chosen from that 
district, no member of the judicial 
commission during his term of service 
may hold any office in any political 
party or organization and only the 
judge may hold elective public office. 

No judge who serves under this 
plan may directly or indirectly make 
any contributions to, or hold any office 
in, a political party or organization or 
participate in any political campaign. 

At any municipal election the quali- 
fied voters of any judicial district, 
other than Philadelphia or Allegheny 
County may elect to adopt this plan, 
or, having adopted it, may elect to dis- 
continue it. 

Upon adoption of the amendment, 
all sitting judges in the Courts affected 
will be subject to the provisions of the 
plan. 

That is the Pennsylvania Plan. 

It differs from the American Bar 
Association and Missouri plans in 
that the governor is not bound to 
make his choice from the first three 
names submitted to him, but may 
call for successive groups of names 
until a person of his choice has been 
proposed. I regard the American Bar 
Association and Missouri plans as 
superior in this respect. 

The California plan calls for ap- 
pointment first by the governor and 
ratification of his choice by the ju- 
dicial commission. 

The most important point for us 
to note about all of these plans is 
this: The California plan pertains 
only to the appellate courts, the 
American Bar Association plan only 
to appellate courts and large cities, 
the Missouri plan only to appellate 
courts, Jackson County and St. Louis, 
and the Pennsylvania plan only to 
the appellate courts and Philadel- 
phia and Allegheny counties. Small- 
er counties may adopt the plan at 
any municipal election. 

The grass always looks greener on 
the other side of the fence. Capital- 
istic nations seek to cure certain evils 
by adopting socialism until, having 
socialism, they perceive that it too 
has its faults. How have the Califor- 
nia and Missouri plans worked and 
what are the chief criticisms of them? 

The Missouri Plan is riddled with 
politics. 

The California Plan pertains only 
to the appellate courts and, there- 
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fore, we should examine more closely 
the workings of the Missouri plan 
in Jackson County and the City of 
St. Louis, where all judges are now 
appointed under this system. 

Here are the criticisms after seven- 
teen years in California and eleven 
years in Missouri: 

(1) To date every single judge ap- 
pointed by all governors has been 
from the governor's own political par- 
ty. The Democratic governors appoint- 
ed only Democrats, and the Republi- 
can governors appointed only Repub- 
cans. 
(2) Only one judge has been rejected. 
Appointment is practically equivalent 
to life appointment. The good, the 
bad, and the indifferent, once appoint- 
ed, are there to stay. It is almost im- 
possible to defeat a judge who has no 
opponent to run against him. A judge 
to be rejected must be worse than just 
passable. His conduct must be such 
that the Bar and the newspapers are 
aroused against him. 

(3) Where there is only one news- 

paper, as in Kansas City, the plan 

places the election or rejection and 
particularly the rejection in the hands 
of that newspaper. 

Generally speaking, the public re- 
action has been favorable; Repub- 
licans and Democrats were evenly 
matched in Missouri. Judges went in 
and out of office not on their integ- 
rity and ability but whether the peo- 
ple of Missouri or Kansas City or 
St. Louis liked or disliked the Fair 
Deal or the New Deal, Herbert 
Hoover or Woodrow Wilson. As 
Fred L. Williams, former Justice of 
the Supreme Court of Missouri put 
it: “I was elected in 1916 because 
Woodrow Wilson kept us out of 
war. I was defeated in 1920 because 
Woodrow Wilson did not keep us 
out of war. In both of the elections 
not more than five percent of the 
voters knew I was on the ticket.” 

The people of Kansas City and 
St. Louis wanted a change. They got 
it, and they are pleased with what 
they got. 

Is the plan being adopted in 
other states? The following is as of 
June, 1951. In Illinois the American 
Bar Association plan for selection of 
judges for the Municipal Court of 
Chicago had advanced to third read- 
ing in the Senate. In Michigan the 











American Bar Association plan 
was killed in committee. In Nevada 
a constitutional amendment em- 
powering the legislature to appoint 
district judges failed to pass. In New 
Mexico a version of the American 
Bar Association plan was passed by 
the legislature and will be submitted 
to the people at a special election in 
September. In Utah the American 
Bar Association plan was rejected 
and in West Virginia it was killed 
in committee. 

Is there any likelihood that the 
Pennsylvania Plan will be adopted 
in Pennsylvania? Bear in mind that 
an amendment to the state constitu- 
tion is required which requires the 
approval of the legislature at two 
consecutive sessions and also the ap- 
proval of the voters in a special 
question on the ballot. 

The plan was brought on the floor 
of the State Senate on July 30, 1951. 
Senator W. J. Lane of the 46th Dis- 
trict of Pennsylvania made a speech 
about it, which was referred to in the 
newspapers. I wrote to Senator Lane 
for a copy of his speech. He prompt- 
ly sent it to me. Here is what he 
said and this is how the majority of 
the State Senate seems to react to 
the plan: 


Recently there has been consider- 
able agitation by certain individuals 
for the adoption of the Pennsylvania 
plan for the selection and tenure of 
judges. 

I am still of the opinion that the 
present division of government in 
Pennsylvania, as provided by the Con- 
stitution, should be maintained. The 
Constitution has always provided for 
three divisions, executive, legislative, 
and judicial, the representatives of 
each being elected by popular vote. 

There has been a noticeable growth 
in the extension of authority by the 
executive department, so that, by 
means of patronage and other pres- 
sure, the legislative program generally, 
has been determined by the executive. 
I am convinced the judiciary should 
be a free and independent department, 
under no obligation whatever to the 
executive. The history of Europe, fur- 
nishes many illustrations of the disap- 
pearance of human freedoms, where a 
controlled judiciary exists. 

I do not find any fault with the 
fact that a judge is answerable to the 
electors each ten years; in fact, I think 
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he should be. While the electors will 
make some mistakes in selecting their 
judges, and other officials for that mat- 
ter—and they have done so in the past, 
principally by reason of the indiffer- 
ence of voters—I do not think there 
will be as many mistakes as will result 
from the selection of judges by politi- 
cally elected officials. 

You will notice there has been a 
departure from the Missouri plan. In 
the Missouri plan the selection must 
be made from the three names sub- 
mitted by the commission. By the 
Pennsylvania plan, if none of the 
three names submitted are satisfactory 
to the executive, he can require three 
additional submissions, and so on, un- 
til the name of the person he desires 
to appoint has been submitted. So, 
any apparent choice by the commis- 
sion is only a pretext. 

An election where the voter has a 
choice only of voting “yes” or “no” 
on the one candidate submitted pro- 
vides no fair test of the judicial fit- 
ness of that candidate. Particularly, 
is this true where a rejection of the 
candidate, will only result in another 
appointment, by the executive. 

The plan is non-political in name 
only. It is a fact that in Missouri, 
where it has had the longest experi- 
ence, all appointments by the gover- 
nor have been from his political par- 
ty. Missouri during that period has 
had governors from both parties and 
this has been a uniform practice. If 
the same course be followed in Penn- 
sylvania, the effect would eventually 
be to make all judges members of one 
party. 

If the real purpose is to remove 
the political feature from the election 
of judges, a constitutional amendment 
is not required. Pennsylvania did op- 
erate at one time under a non-partisan 
ballot, for the election of judges, which 
apparently worked so successfully that 
it was unsatisfactory to the majority 
political party and therefore the act 
was repealed. 

There has been entirely too much 
drift towards the centralization of pow- 
er, and I think it would be unfortu- 
nate for the electorate to surrender 
their right to select their own judges. 
It is absurd to argue, that the ordi- 
nary voter is too incompetent, or so 
untrustworthy that he is not fitted to 
select the judges of the district in 
which he lives, but is perfectly com- 
petent by party ballot to select the gov- 
ernor, who, in turn, appoints the 
judges. 

The Pennsylvania plan was re- 
jected by the state senate. 


The statement of Senator Lane 
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is succinct and to the point. It shows 
clear perception and careful study. 
Senator Lane put his finger precisely 
on the weakness of the Pennsylvania 
plan—the fact that successive names 
must indefinitely be submitted to 
the governor until one is submitted 
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which suits his choice. 

In my opinion there is no likeli- 
hood that the Pennsylvania plan will 
be adopted. I am personally opposed 
to it, although I am not opposed to 
the American Bar Association plan 
for the selection of appellate court 
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judges. I believe that there is far 
more opportunity, however, for a 
Democrat to be seated on the Supe- 
rior and Supreme Courts in Pennsyl- 
vania under our present system than 
under the American Bar Association 
plan. 


The Virtues of the Pennsylvania Plan 


by Langdon W. Harris - of the Pennsylvania Bar (Philadelphia) 


® Good government and good courts 
are tied together. Good government 
cannot exist without good courts, 
and the people for whom the courts 
exist must have full confidence in 
them. 

It makes these polls disturbing: 

In 1934 the American Bar Associ- 
ation sent questionnaires to 1,430 bar 
associations throughout the coun- 
try, asking whether a change in the 
method of selecting judges was de- 
sirable. The result showed that states 
were opposed to a change where 
judges were appointed. Where 
judges were elected, lawyers were 
dissatisfied and wanted something 
new. The objections to the elective 
system were: 

(1) Political influence outweighs 
merit. 

(2) It is not possible in state-wide 
elections, or in urban elections, for 
voters to estimate the qualifications 
of the candidates. 

(3) Judges are 
political leaders. 

(4) Lawyers of the higher qualifi- 
cations are not attracted by a career 
on the Bench. 

This demonstrates that lawyers, 
who are more familiar with courts 


intimidated by 
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than laymen, are dissatisfied with 
the elective method. 

In 1939 a poll of the public was 
taken and 28 per cent of those ques- 
tioned said in effect they did not be- 
lieve our local courts were honest. 
That is not true, but it is damaging 
to the courts’ prestige and confidence 
in them. (3 Public Opinion Quar- 
terly) . 

Let’s examine and determine if a 
basis exists for such a result, and 
whether politics is doing the dam- 
age. 

(1) It is common knowledge that 
our governors almost always rely on 
political leaders for judicial materi- 
al. An example of this is illustrated 
by the headline of The Philadelphia 
Evening Bulletin of April 10, 1952, 
to the effect that two were named 
judges of the Philadelphia Munici- 
pal Court but that the Governor 
took no action on the third judge- 
ship created by the legislature. The 
article on this news item said, “The 
inability of Philadelphia Republi- 
can leaders to agree on the third 
judge has delayed that appointment 
since January 14 when the Governor 
signed the bill authorizing the in- 
crease.” This article went on to com- 


ment that a legislative leader at first 
seemed to have persuaded the Gov- 
ernor to name his administrative as- 
sistant, but was blocked by one of 
the leaders who favored another. 

(2) The Kefauver Committee, in- 
vestigating crime in interstate com- 
merce, found that the political ma- 
chine and rackets in all the large 
cities were in partnership. The re- 
port on Philadelphia was this: “The 
Philadelphia story differs only slight- 
ly from the pattern of organized 
crime that the committee has found 
to exist in a number of other cities. 
The principal organized crime is the 
numbers game. . . . The numbers 
game in Philadelphia has achieved 
the size of a big industry, and like 
big industry, it appears to be organ- 
ized on a highly efficient scale. It op- 
erates through tight control, manip- 
ulated by a politico gambler-police 
tie-up that makes it impossible for 
an intruder to edge his way in from 
the outside.” 

(3) On January 4, 1954, new 
judges of the Philadelphia Munici- 
pal Court were sworn in office and 
at 3:00 o'clock in the afternoon 
there was a re-organization meeting 
in the Muncipal Court because they 















wer 
Th 
hap 
leac 
ten 
a pe 
the 
the: 
ing 
der 
tior 
whe 
on 
whe 
can 
of 1 
inst 





far 
fa 
ipe- 
isyl- 
han 
tion 


first 


€ as- 
e of 


, in- 
com- 


arge 
> re- 
The 
ight- 
ized 
und 
ities. 
s the 
ibers 
eved 
like 
gan- 
t op- 
inip- 
olice 
>» for 
from 


new 
inici- 
and 
noon 
eting 
they 








were selecting a President Judge. 
[here was a contest. This is what 
happened: A prominent political 
eader and his trusted political lieu- 
tenant and his business partner took 
a position outside of the offices where 
the judges were to meet, to contact 
them as they headed for the meet- 
ing. Just before the meeting got un- 
derway, the leader gave final instruc- 
tions to two of the judges, both of 
whom had taken their oath of office 
on the morning of the same day and 
who had been slated by the Republi- 
can Party on the recommendation 
of the political leader. Shortly after 
instructions were given to those 
judges, another judge walked down 
the fifth floor corridor and went into 
a huddle with the leader. As this 
judge walked away, the political 
leader said, “He is all right, he is 
going to nominate.” A few minutes 
later, another judge walked down 
the corridor, arm in arm with anoth- 
er ward leader, who gave a nod of 
assurance to the first ward leader. 
After the fourteen judges were 
closeted, the ward leader instructed 
his political associates to accompany 
him to the chambers of one of the 
judges down the hall. 

To determine its accuracy, I called 
the reporter who covered that story 
and told him I should like to verify 
it and would pay him a visit. He 
said, “I am going to be out, but I 
want to tell you a trip will be un- 
necessary because I was there and I 
saw it and heard it, and everything 
in that account is correct.” 

To summarize, we find: 

(1) That political leaders are the 
main influence in the selection of 
judges; 

(2) That they are so recognized 
by the chief magistrate of the state; 

(3) That a group within the polit- 
ical class have a tie-in with the rack- 
ets. In Philadelphia, the Kefauver 
Committee found it to be the num- 
ers game; and 

(4) That some leaders attempt 
o exercise their influence on some 
udges. 

Do such actions generate or de- 
troy confidence in our courts? Of 





course there can be only one con- 
clusion—THEY DESTROY. 

The loss of confidence in anything 
is bad, be it relative, friend or in- 
stitution. When it involves justice 
and the courts, it can be disastrous. 
Its gravity is reflected in an address 
by Heinz L. Krekler, Ambassador 
from Germany to the United States, 
given before the Pennsylvania Bar 
Association at Harrisburg on Janu- 
ary 22, 1954. Speaking on the role 
of law in the consolidation of Europe 
through integration, Mr. Krekler 
said, “up to the year 1914, notwith- 
standing wars in Europe, there was a 
high degree of economic cooperation 
between the war countries. As a mat- 
ter of fact, there was an integration 
in European economy and conse- 
quently a high standard of living. 
The question often is raised, why 
don’t we return to the situation 
that existed prior to 1914. In my 
opinion, there are several reasons. 
Europe since 1914 has been through 
one crisis after another. There have 
been all sorts of crises, political, so- 
cial, monetary and economic. Yet 
I think the greatest crisis, or better 
said, the resulting crisis, has been 
the loss of that confidence, the loss 
of confidence of the European man 
on the street, in justice and the per- 
manency of law and order.” 

To establish justice, provide for 
the common defense and promote 
the general welfare, and secure the 
blessings of liberty to ourselves and 
our posterity, are four of the pur- 
poses stated in the Constitution. The 
first of the four is to establish jus- 
tice, and for a good reason: if that 
fails, the others fail. 

Our courts of Pennsylvania have 
judges who possess courage, inde- 
pendence, high moral character and 
huge legal capacity. But lawyers, and 
the public, too, know that men lack- 
ing judicial qualities have ascended 
the bench, which, of all institutions, 
must be beyond reproach. It is the 
unfit judge who destroys the confi- 
dence of the man on the street. 

Now, how does the unqualified 
reach the bench? Through politics! 
Our candidates for the judiciary 
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Langdon W. Harris was born in New- 
field, New Jersey, and admitted to the 
Pennsylvania Bar in 1924. He received 
his preparatory education at Cornell and 
his legal education at Temple University. 
He is the Chairman of the Committee 
To Support the Pennsylvania Plan for 


Selection of Judges, a committee of the 
Philadelphia Bar Association. 





should not appear on the political 
ballot, nor should the political ma- 
chine dominate the selection of 


judges. 


Judicial Ballots... 
No Political Issues 


Why should a candidate for judge 
appear on a political ballot? 

Political ballots should be _re- 
served for candidates with political 
issues. Judges have no political is- 
sues. Their sole interest is the dis- 
pensation of justice between indi- 
viduals or individuals and the state. 

Frequently the ballot contains 
names of contentious candidates for 
political office with controversial is- 
sues that develop into a bitter and 
wrangling campaign. Should judicial 
candidates appear on the same bal- 
lot? They often seem to be subordi- 
nate to the other candidates, and may 
win or lose because of the issues, with 
their qualifications completely ig- 
nored. 

Consider the voter and how help- 
less he is when confronted with a 
political ballot containing numer- 
ous candidates for political office and 
(Continued on page 178) 
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a Admission to the Bar 


It would be pure affectation to pretend that admis- 
sion to the Bar is not a privilege. The protestations of 
those who say that upon admission a lawyer merely 
assumes duties have a hollow sound. Nevertheless the 
right to practice is too oiten treated as a gift bestowed 
on a favored group by a paternalistic government. 
Homer Crotty’s article “Standards for Bar Examiners” 
in this issue gives instances of such treatment. Who 
could be so hardhearted as to deny to a young man 
who has fought three years in Korea admission to the 
Bar on the same terms as his fellows who have spent 
those years safely in a law school? Why should a state 
deprive the state university of one of the advantages of 
its status by requiring a second examination for admis- 
sion to the Bar immediately after the passage of the ex- 
amination for a diploma? The answer to both questions 
is, of course, that the concern of the bar examiners is not 
with the privileges of the applicants and the law schools, 
but with the rights of the public. We must reward our 
veterans and subsidize our educational institutions in 
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ways which spread a known cost over the whole public. 
The veterans’ exemption rewards them to the extent of 
the fees that they may exact from their clients and the 
diploma privilege subsidizes the local law schools to the 
extent of the tuition fees of students who are attracted 
by it; but the cost to the clients in each case is limited 
only by the bounds of their susceptibility to harm from 
unskillful service. 

The standards that Mr. Crotty advocates are austere 
but austerity befits the novitiate of those to whom the 
defense of their fellows’ life, liberty and property is 
entrusted. It is a serious business. We may deserve praise 
for shutting our eyes to bad records where we alone are 
concerned but there is nothing praiseworthy about li- 
censing known criminals to represent the public as law- 
yers. As Mr. Crotty says, all applicants should be finger- 
printed and all who prove to have recent serious crimi- 
nal records should be eliminated. A boy who commits 
crimes at bar admission age cannot qualify for treat- 
ment as a youthful offender. Nor should there be any 
tenderness for the law schools. Part of their job is to 
train students so that they will pass bar examinations. 
The answer that they have more important things to do 
is unfounded. If a school proposes to make lawyers out 
of its students it has no more important task than to 
train them to pass bar examinations. The public is en- 
titled to know how well the various schools fulfill this 
duty. Mr. Crotty is on sound ground in advocating the 
publication of the results of the graduates of each 
school, for purposes of comparison. 

Austerity ought not to apply only to the treatment of 
candidates and law schools. An easy-going attitude to- 
ward bar examiners is as detrimental to the public weal 
as an easy-going attitude toward candidates and law 
schools. Treating the office of bar examiner as a plum to 
be handed out as political patronage is even worse than 
most forms of political patronage. An incompetent 
ward heeler appointed as a guardian in a particular 
case may do lots of harm in that case but one appointed 
as bar examiner does harm in all the cases handled by 
the incompetent lawyers that he permits to enter prac- 
tice. Then too an incompetent bar examiner is quite 
as likely by inept questions to debar well-qualified men 
from practice. Mr. Crotty has suggestions for avoiding 
these and similar evils which merit consideration in 
every jurisdiction. 


a Judicial Selection 


The Association’s Committee on the Federal Judiciary 
has power under the by-laws, “on behalf of the As- 
sociation, to promote the nomination and confirmation 
of competent persons for appointment as judges of 
courts of the United States and to oppose the nomina- 
tion and confirmation of persons deemed by it to be 
not sufficiently qualified.” 

The Constitution of the United States enjoins upon 
the President the duty to “nominate and, by and with 
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the advice and consent of the Senate”, to appoint “.. . 
judges of the Supreme Court, and all other officers 
of the United States, whose appointments are not herein 
otherwise provided for. . . .” 

Day by day the Committee is more and more gaining 
the confidence of the President and his advisers. When 
the Chairman and his associates present their views, they 
are heard with respect by the Attorney General and 
members of the Senate Judiciary Committee; and again 
and again their advice has been accepted. For no one 
can gainsay their single-minded devotion to one lofty 
objective—the selection of those best qualified under 
the highest standards of character, intellect and experi- 
ence to do honor to the high office of judge of a court 
of the United States. 

It matters little whether the Federal Bench is oc- 
cupied by Republicans or Democrats as long as they 
are selected solely for ability and character. There are 
many Republicans as well qualified as the best Democrat 
and many Democrats as able and honest as any Repub- 
lican. 

But political expediency should have no place in the 
determination of judicial fitness; and, thanks in no small 
measure to the tireless efforts of the organized Bar, it is 
becoming of less and less importance. 

We present in this issue an interesting discussion by 
Ben R. Miller, a member of our Committee, telling of 
its work, its achievements and some of the obstacles to 
be overcome along the way. 

In this issue, two other articles deal with the prob- 
lem of judicial selection—Mr. Teller and Mr. Harris 
(see pages 137 and 142) discuss a modification of the 
American Bar Association’s judicial selection plan. 


Editor to Readers 














It was encouraging to read the other day an excellent 
editorial in the Toledo Blade criticizing the press cov- 
erage of the Sheppard murder trial in Cleveland. It was 
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suggested that perhaps the “case was sensationalized” 
to such an extent that it inspired a question as to how 
far freedom of the press can be carried before it inter- 
feres with fair trials. 

Citing the sensational character of headlines, the edi- 
torial went on to discuss the Blade’s philosophy as to 
the relation between “Free Press and Fair Trial”. This 
is what was said, for which the paper was commended 
by the Toledo Times: 

After all, a fair trial, involving the age-old struggle of 
the individual against all-powerful government, is the most 
basic, the most essential of all human rights. 

From the dawn of civilization mankind has looked to 
it as the first line of defense against oppression under any 
form of government. Before the other powers of kings and 
tyrants were questioned, the right of courts to do justice 
between them and their subjects was demanded and some- 
times accepted. 

In modern times even dictatorships, of the man on herse- 
back or of a collectivized people, have at least pretended 
to keep their hands off the courts so that they could at 
least appear to hand down judgments according to the law 
and the evidence. 

And should American newspapers do less today? 

Their freedom of the press, gained in the last century 
or so as the democratic concept evolved, is not an absolute. 
It is much more like a social tool to be used wisely and 
responsibly for the public good. And newspapers employ 
it to their peril when they interpose themselves between 
the people and their courts and undertake to try cases in 
print before, or as, the evidence is presented to the jury. 

Incidentally, newspapers would be the first to protest 
if anybody else should attempt to obstruct justice in some 
such fashion. 


Just before going to press, we received the sad news 
of the death of Governor John M. Slaton at the age 
of 88. He was one of our oldest and most loyal members. 
He joined our Association in 1916 and he became a 
member of the House of Delegates when it was first or- 
ganized. He was still a member when he died on January 
11. His friends in the Association were legion. Every- 
one who knew him not only entertained real affection 
for him, but greatly admired his courage and will not 
soon forget how he sacrificed his political future to do 
what he thought was right. ; 


Make Your Hotel Reservation Now! 









® The Seventy-Eighth Annual Meet- 
ing of the American Bar Association 
will be held in Philadelphia from 
August 22 to August 26, 1955. Fur- 
ther information with respect to the 
schedule of meetings appears in this 
issue of the JouRNAL beginning at 
page 152. 

Attention is cailed to the fact that 
many interesting and worthwhile 
events of the meeting will be ar- 
ranged, as usual, to take place on Sat- 





urday and Sunday, August 19 and 20, 
preceding the opening sessions of the 
Assembly and the House of Delegates 
on Monday, August 22. 

Requests for hotel reservations 
should be addressed to the Reserva- 
tion Department, American Bar As- 
sociation, 1155 East Sixtieth Street, 
Chicago 37, Illinois, and should be 
accompanied by a payment of $10.00 
registration for each lawyer for 
whom reservation is requested. Be 


sure to indicate three choices of 
hotels and give us your definite date 
of arrival as well as probable depar- 
ture date. All space at the Bellevue- 
Stratford, the Headquarters Hotel, 
is exhausted. Reservations will be 
confirmed approximately ninety days 
before the meeting convenes. 

More detailed announcement with 
respect to the making of hotel ar- 
rangements may be found in the Jan- 
uary issue of the JOURNAL at page I1. 
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World Government: 


A Threat to the Constitution 


by Ivan Bowen + of the Minnesota Bar (Minneapolis ) 


® In the May, 1954, issue of the Journal, William W. Schwarzer and Robert R. 
Wood, of the California Bar, wrote on the subject: “Presidential Power and Aggres- 
sion Abroad”. Mr. Bowen, who is the President of the Hennepin County Bar 
Association, disagrees with Mr. Schwarzer and Mr. Wood; their point of view, 
he says, is that of the “internationalists”. His own views on the subject were 
delivered in an address before the Iron Wedge Society (an honorary society at the 
University of Minnesota) from which this article is taken. 





" Nowhere in the world has the 
free play of individual opinion and 
action been more prevalent than in 
the United States of America. If we 
are to preserve these freedoms it is 
essential that there be a widespread 
understanding of the processes of 
government and the basic principles 
of human rights written into our 
Federal Constitution. Only through 
the leadership of men who have the 
opportunity of education and study 
can there be an informed public. 
Propaganda is a powerful weapon, 
and its common use by governments, 
international organizations and pres- 
sure groups requires a searching 
analysis if truth and candor are to 
direct public opinion. 

Most of us have a fair understand- 
ing of our constitutional form of 
government. However, when it 
comes to the international obliga- 
tions our country has assumed, we 
“see through a glass darkly”. Let 
us look at what is happening in the 
international field and consider its 
impact upon our charter of freedom 
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—the Constitution of the United 
States. 

The League of Nations was a post- 
war project. It was thoroughly de- 
bated as a part of the Peace Treaty 
after World War I. Because of the 
fears of our people that it involved 
surrender of sovereignty or freedom 
to some extent, the United States 
stayed out of the League of Nations. 

Those in this country who advo- 
cated the United Nations apparently 
sought to avoid extended debate and 
it was pushed through Congress 
while the attention of the people 
was concerned chiefly with winning 
World War ILI. 

It was therefore nearly five years 
after the creation of the United Na- 
tions before students of government 
gave serious thought to the effect of 
the Charter of the United Nations 
upon our Government under the 
Constitution. 

Our Constitution is not a legal- 
istic document like a statute. It is a 
declaration of the freedom of the 
individual and a bulwark against 


encroachment by government upon 
rights of the citizen. It was the result 
of the declaration of the sovereignty 
of the United States of America 
pledged in lives, fortunes and sa- 
cred honor and redeemed in blood 
at Lexington and Concord, Valley 
Forge and Yorktown. 

The Constitution of the United 
States is unique, for it came into 
existence under the Declaration of 
Independence recognizing “that all 
men are created equal, that they are 
endowed by their Creator with cer- 
tain unalienable rights, that among 
these are Life, Liberty and the pur- 
suit of Happiness. That to secure 
these rights, Governments are in- 
stituted among Men, deriving their 
just powers from the consent of the 
governed”. 

Mark the two phrases “endowed 
by their Creator’ and “deriving 
their just powers from the consent of 
the governed”. 

And yet we have those in this 
country who will argue that man has 
no rights stemming from “natural 
law”. 

It is elementary that our Federal 
Government is one of delegated pow- 
ers and that “The powers not dele- 
gated to the United States by the 
Constitution, nor prohibited by it 
to the States, are reserved to the 
States respectively, or to the people.” 
Under the Constitution all legisla- 
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tive power is vested in Congress; the 
executive power in the President, 
and all judicial power in the courts. 

This division of powers is at the 
heart of our republican form of gov- 
ernment. 

The President is given the power 
under Article II, Section 2, to make 
treaties by and with the advice and 
consent of the Senate, provided two 
thirds of the Senators present concur. 

Article Six, Section 2 declares: 
“... all Treaties made . . . under 
the Authority of the United States, 
shall be the supreme Law of the 
Land, ...” 

Until recently, treaties were large- 
ly contracts between the United 
States and another sovereign nation 
regarding foreign relations. Now we 
have created world organizations 
which strive to exercise sovereignty 
in their own right, such as the 
United Nations and its many special- 
ized agencies. We have entered into 
multi-lateral treaties pledging the 
United States to go to war if any of 
the signatory countries are attacked. 

Let me go back to an experience 
in the International Labor Organiza- 
tion (I.L.O.) That organization was 
an arm of the League of Nations to 
which the United States did not be- 
long. The I.L.O. was created under 
the Treaty of Versailles. It is now a 
specialized agency of the United 
Nations. 

By proclamation of the President 
pursuant to Joint Resolution of Con- 
gress in 1934, we entered into mem- 
bership in the I.L.O. and subscribed 
to its constitution. I have checked 
the Congressional Record during the 
consideration by Congress of the res- 
olution accepting membership in the 
1.L.O. and the debate was meager. 

It consisted largely of representa- 
tion of the advocates that the I.L.O. 
was an annual meeting or assembly 
to discuss world labor problems. 

I first gained knowedge of its real 
structure in 1938 when I was ap- 
pointed an Adviser to the Industry 
Delegate from the United States to 
attend the Conference at the seat 
of the League of Nations in Geneva, 
Switzerland. On our way across the 
Atlantic, those of us who were neo- 


phytes were briefed on the I.L.O. by 
government representatives. 

We learned that it was an agency 
of the League of Nations, that its of- 
fice was in Geneva and that it oper- 
ated under a constitution of its own. 

The organization consists of: 

(A) A General Conference meet- 
ing at least once a year and com- 
posed of four representatives of each 
of the member nations comprising 
two government delegates and one 
employer delegate, and one worker's 
delegate. i 

(B) A Governing Body of thirty- 
two persons, sixteen representing 
governments, eight representing em- 
ployers and eight representing work- 
ers. 

(C) An International Labor Of- 
fice controlled by the governing 
body. 

A Director-General appointed by 
the Governing Body is responsible 
for the conduct of the International 
Labor Office. 

About sixty nations are members. 

The Conference is essentially a 
legislative assembly functioning sim- 
ilarly to the Houses of our own Con- 
gress or legislatures through com- 
mittees. In 1949 the Director-Gen- 
eral in his Report said: “Today the 
role of the organization as an inter- 
national parliament is generally 
recognized.” Its actions take the 
form of what are termed conven- 
tions or recommendations and _ re- 
quire a two-thirds vote cast by the 
delegates present for adoption. 

As recommendations are what the 
name implies, we will limit our dis- 
cussion to conventions. 

Conventions are draft treaties sub- 
mitted to member nations for ac- 
ceptance. When adopted by any 
member nation they have the force 
and effect of treaties, and machinery 
is provided to make them effective. 
As heretofore stated under Article 
Six of our Constitution, treaties are 
“the supreme law of the land”. How 
supreme is that? 

John Foster Dulles, now Secretary 
of State, in an address before a re- 
gional meeting of the American Bar 
Association at Louisville, Kentucky, 
in 1952, said:? 


A Threat to the Constitution 





The treaty-making power is an ex- 
traordinary power liable to abuse. 
Treaties make international law and 
also they make domestic law. Under 
our Constitution, treaties become the 
supreme law of the land. They are in- 
deed, more supreme than ordinary 
laws for congressional laws are invalid 
if they do not conform to the consti- 
tution—whereas treaty law can over- 
ride the Constitution. Treaties, for ex- 
ample, can take powers away from the 
Congress and give them to the Presi- 
dent. They can take powers from the 
States and give them to the Federal 
Government or to some international 
body, and they can cut across the 
rights given the people by the consti- 
tutional Bill of Rights. 


The United Nations and its many 
specialized agencies, including the 
I1.L.O. and UNESCO, have spawned 
some two hundred conventions 
which, if adopted by the Senate by 
two thirds of the Senators present, 
will become the supreme law of the 
land. They cover every conceivable 
subject having to do with your daily 
life. 

By acceptance of the Charter of 
the United Nations and the Consti- 
tution of the I.L.O. the treaty-mak- 
ing powers of the Executive were 
surrendered to these international 
world organizations, and likewise 
the legislative power of Congress 
and the states; neither the President 
nor the Department of State nor the 
Senate have anything to do with 
drafting or negotiating these conven- 
tions, nor does Congress in adopt- 
ing them. However, the Government 
has assumed an obligation to trans- 
mit them to the Senate for ratifica- 
tion. Where in the Constitution is 
the authority to delegate to these 
world organizations the treaty-mak- 
ing or legislative power except in 
the treaty-supremacy clause? 

Let’s take a look at some of the 
hundred LL.O. conventions that 
have been submitted ts the United 
States for ratification, referring 
again to my experience at the Inter- 
national Labor Conference at Ge- 
neva, in 1938. Under consideration 
then was a proposed convention on 





1. Eprrortat Nore: On a later occasion, Mr. 
Dulles seems to depart from this theory. 
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road transport. It concerned the 
regulation of hours of labor and 
working conditions for employees in 
highway transportation throughout 
the world. We had federal and state 
laws on the subject in the United 
States. Yet the delegates in a world 
assembly, appointed and not elected, 
were proposing a treaty which if 
adopted by the Senate of the United 
States (not by both Houses of Con- 
gress) would become the supreme 
law of the land. 

The titles of some of the other 
hundred conventions adopted by the 
I.L.O. disclose the field of domestic 
law in the: United States they in- 
vade. For instance, conventions re- 
lating to: 

1, Safety in the building industry. 

2. Medical examinations of chil- 
dren employed in industry. 

3. Freedom of association of em- 
ployees and protection of the right 
to organize. 

4. Regulation of night work of 
women employed in industry. 

5. The setting up of a federal em- 
ployment service (a controversial 
subject in the United States). 

6. Labor clauses in public con- 
tracts. 

7. Regulation of methods of pay- 
ment of wages. 

8. Government regulation of em- 
ployment agencies. 

9, Minimum wages in agriculture. 

10. Holidays with pay in agricul- 
ture, 

11. Social Security. 

12. Government benefits for moth- 
er and child in maternity cases. 

William L. McGrath, President of 
the Williamson Heater Company, of 
Cincinnati, who was an Adviser to 
the Employer Delegate to the I.L.O. 
in 1952, stated in his report on the 
Social Security Convention. 

The medical provisions of this Conven- 
tion, scattered throughout the docu- 
ment with respect to its various 
“branches”, constitute in toto a com- 


plete program of what we term in 
this country “socialized medicine”. 


These I.L.O. conventions, as well 
as most of the rest of the hundred 
adopted, deal purely with matters 
of domestic concern within the legis- 
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lative prerogatives of our federal and 
state law-making bodies. While but 
a few have been ratified by the Sen- 
ate, the United States has assumed 
a solemn obligation under the I.L.O. 
Constitution to approve them. 


The Warsaw Convention . . . 
Supreme over Domestic Law 


That conventions when adopted are 
treaties becoming the supreme law 
of the land can hardly be seriously 
disputed. As recently as November 9, 
1953, the Supreme Court of the 
United States put its stamp of ap- 
proval upon the Warsaw Conven- 
tion as the supreme law of the land. 
The Warsaw Convention limits the 
liability of air carriers engaged in in- 
ternational transportation to 30,000 
francs or $8,300 for death or injury. 
If a passenger on a plane destined 
for Seattle or Duluth is killed in a 
take-off crash at Wold Chamberlin 
Field in Minneapolis, recovery may 
be had in the sum of $17,500 under 
the Minnesota law. If another pas- 
senger on the same plane ticketed 
for Tokyo or Winnipeg is killed, re- 
covery is limited to $8,300. There is 
now proposed a convention apply- 
ing to international aircraft known 
as the Rome Convention which seeks 
to limit damages to surface property. 
If adopted it would apply to dam- 
ages to residences and buildings 
such as occurred at Newark, New 
Jersey. The limitation would not ap- 
ply if the damage was inflicted by an 
air carrier while engaged solely in 
domestic transport. 

I am not disparaging the princi- 
ple of limitation of liability. I am 
merely pointing out that treaty law 
is supreme over domestic law. As 
Mr. Dulles declared, treaties “can 
take powers away from the States 
and give them to some international 
body. They can cut across the rights 
given the people by the Constitu- 
tional Bill of Rights.” The latter 
principle was the basis of the late 
Chief Justice Vinson’s dissent in the 
steel seizure case contending that the 
President was empowered by the 
United Nations charter to confis- 
cate private property. He was joined 
by two Justices. 





Chase 


Ivan Bowen became President of the 
Hennepin County Bar Association last 
July. A member of the Minnesota Bar 
since 1911, he is a former Chairman of 
the Section of Public Utility Law of 
the American Bar Association and a 
former member of the House of Dele- 
gates. 





The I.L.O. is now a specialized 
agency of the United Nations. And 
we have assumed further obligations 
under the Charter of the United Na- 
tions as a treaty, not the least of 
which are financial. Let’s consider 
some of these. 

How did we get into the war in 
Korea? The question is not as to 
why, but how. 

The Constitution places the war 
power in Congress. 

Former President Harry S. Tru- 
man recently stated: “My action in 
sending troops into Korea was in 
support of the United Nations.” 

The youth of this country were 
drafted to serve in that bloody Ko- 
rean conflict on the theory it was not 
a war requiring congressional decla- 
ration. Yet a court recently held that 
it was a war for the purpose of a 
court-martial proceeding involving 
the death penalty against a G.I. 
charged with sleeping on sentry duty. 

What about the NATO treaties, 
the recent Korean treaty and the 
other mutual security pacts? 

The State Department is now en- 
gaged in plans for a mutual security 
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pact in Asia similar to NATO. So 
let’s see what obligations we are as- 
suming. These mutual security pacts 
are new in nothing but the name. 
They are the old “balance of power” 
treaties that have made Europe a 
battlefield for centuries and were the 
port of entry of Great Britain for 
World Wars I and II. 

There are twelve nations signa- 
tory to the North Atlantic Treaty. 
They are the United Kingdom of 
Great Britain and Northern Ireland, 
Portugal, Norway, The Netherlands, 
Luxembourg, Italy, Iceland, France, 
Denmark, Belgium, Canada and the 
United States. It was signed April 
4, 1949, Later Turkey and Greece 
became parties. 

Article 5 of the North Atlantic 
Treaty provides: 


The Parties agree that an armed 
attack against one or more of them in 
Europe or North America shall be 
considered an attack against them all; 
and consequently they agree that, if 
such an armed attack occurs, each of 
them, in exercise of the right of indi- 
vidual or collective self-defense recog- 
nized by Article 51 of the Charter of 
the United Nations, will assist the 
Party or Parties so attacked by taking 
forthwith, individually and in concert 
with the other Parties, such action as 
it deems necessary, including the use 
of armed force, to restore and main- 
tain the security of the North Atlantic 
area. 

Any such armed attack and all 
measures taken as a result thereof shall 
immediately be reported to the Secu- 
rity Council. Such measures shall be 
terminated when the Security Council 
has taken the measures necessary to re- 
store and maintain international peace 
and security. 


Article 6 states: 


For the purpose of Article 5 an 
armed attack on one or more of the 
Parties is deemed to include an armed 
attack on the territory of any of the 
Parties in Europe or North America, 
on the Algerian departments of 
France, on the occupation forces of 
any Party in Europe, on the islands 
under the jurisdiction of any Party 
in the North Atlantic area north of 
the Tropic of Cancer or on the vessels 
or aircraft in this area of any of the 
Parties. 


Article 11 requires: 


This Treaty shall be ratified and its 


provisions carried out by the Parties in 
accordance with their respective con- 
stitutional processes. . . . 


The treaty was ratified by the Sen- 
ate, which made it effective for the 
United States as “the supreme law 
of the land”. The power of Congress 
to “declare war” was thus by-passed. 

Secretary of State Dulles, at a 
press conference in Washington on 
March 16, 1954, in reply to a ques- 
tion stated: 

It is my opinion that the provisions 
of the treaty, which state that an at- 
tack upon one of the allies is the same 
as an attack upon all—or in other 
words that an attack upon one of our 
allies is the same as an attack upon 
the United States—and that is also, I 
may say, in the Rio Pact—that gives 
the President of the United States the 
same authority to react as he would 
have if the United States were at- 
tacked. [U. S. News and World Report 
March 26, 1954] 


That means we go to war without 
action by Congress whenever one of 
the other member nations of NATO 
is attacked. 

This is the effect of the treaty- 
supremacy clause of our Constitu- 
tion, for as Mr. Dulles said at Louis- 
ville, Kentucky, treaties “can take 
powers away from Congress and 
give them to the President”. 

But the paradox of Mr. Dulles’ 
declarations cannot be accepted as a 
mere tug-of-war between constitu- 
tional powers of the executive and 
Congress. Their powers were dele- 
gated, not assumed, and the Consti- 
tution gives the war power to Con- 
gress and not to the Executive and 
the Senate. 

One of the bitterest struggles over 
the adoption of the Constitution 
revolved around the war power 
(control of the Armed Forces and 
standing armies). Only the genius 
of Alexander Hamilton succeeded 
in allaying the fears of the people 
of New York on this issue by point- 
ing out that the power was lodged 
in the hands of representatives in 
Congress elected by the people un- 
der the Constitution. Mr. Hamilton 
himself had advocated in the Consti- 
tutional Convention giving power 
to declare war to the Senate: 


A Threat to the Constitution 


A stranger in our politics, who was 
to read our newspapers at the present 
juncture, without having previously 
inspected the plan reported by the 
convention, would be naturally led to 
one of two conclusions; either that it 
contained a positive injunction, that 
standing armies should be kept up in 
time of peace: or that it vested in the 
Executive the whole power of levying 
troops, without subjecting his discre- 
tion, in any shape, to the control of 
the legislature. 

If he came afterwards to peruse 
the plan itself, he would be surprised 
to discover, that neither the one nor 
the other was the case; that the whole 
power of raising armies was lodged in 
the Legislature, not in the Executive; 
that this legislature was to be a popu- 
lar body, consisting of the representa- 
tives of the people periodically elected; 
and that instead of the provision he 
had supposed in favor of standing 
armies, there was to be found, in re- 
spect to this object, an important 
qualification even of the legislative 
discretion, in that clause which for- 
bids the appropriation of money for 
the support of any army for any longer 
period than two years—a precaution 
which, upon a nearer view of it, will 
appear to be a great and real security 
against the keeping up of troops with- 
out evident necessity. [The Federalist 
No. XXIV—Eleventh Volume, -Page 
188}. 


War in the world is no more im- 
minent now than it was then—al- 
though it may be deadlier. We have 


always abhorred the destruction re- 
sulting from war, but the American 


people have likewise feared the con- 


centration of power in government 
officials. As Thomas Jefferson was 


quoted by John W. Davis in his 
argument in the Supreme Court in 
1953 opposing the Executive power 
of seizure in the steel case, “In ques- 
tions of power let no more be said 
of confidence in man: Bind him 
down from mischief by chains of the 
Constitution”. 


A Minor Offense... 
A Five-Year Sentence 


Other treaties which have subor- 
dinated specific provisions of the 
Constitution to the treaty suprem- 
acy clause include the “Agreement 
Regarding Status of Forces of Par- 
ties of the North Atlantic Treaty”. 


(Continued on page 177) 
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Two-Year Bar Center Campaign To Close 


* A final surge this month is expected to put the “bricks and 
mortar” finance drive at $1,675,000 as the emphasis shifts to 
long-range development. 


" Reappraisal of the American Bar 
Center initial financing needs by the 
Executive, Building, Research and 
Library, and Finance Committees 
of the American Bar Foundation 
following the Annual Meeting last 
August disclosed that while the over- 






From This... 


The late George Maurice Morris shows key 
officers of the American Bar Foundation an 
per mag A Rodel of the Bar Vane ae 
mi cago two years ago month. 
(Left to right: Mr. Morris, David F. Maxwell, 
Robert G. Storey, Allan H. W. Higgins and 
Roy E. Willy.) 


The completed Amerioan Bar Center as 
appears y, two years 
raising drive began. 


...- To This 


after the fund- 
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all so-called “bricks and mortar’ 
campaign goal of $1,500,000 had 
been exceeded by 314 per cent ($55,- 
000), an additional amount would be 
required before it could be said with 
justifiable pride that everything was 
“paid for”. 

































Despite extraordinarily careful 
and superior management and super- 
vision by the Building and Executive 
Committees, the American Bar Cen- 
ter did net escape the bugaboo of 
construction changes, additions and 
alterations. They were kept at a re- 
markable minimum, but they found 
their way into the liability side of 
the ledger as “extras”. 

We underestimated at the outset 
not only the probable per centum ol 
expense involved in fund raising, but 
also the period of time during which 
the fund campaign would necessar- 
ily run. 

The cost of furnishings and equip- 
ment somewhat exceeded original 
estimates. 

And there was the factor of need 
for temporary financing of research 
activities for the one and one-half 
years which the Special Committee 
on Permanent Financing estimates 
will be needed to get the permanent 
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financing program into operation. 

These, as well as other circum- 
stances affecting our financial needs, 
led the Executive and Finance Com- 
mittees to set the goal finally at 
$1,675,000, rather than the initial 
“bricks and mortar” estimate and 
campaign goal of $1,500,000, which 
must be raised before it can be said 
that everything is “paid for”. With 
that, we went to work once again. 

We have raised $100,000 of the 
additional amount. We must raise 
$75,000 more by the time of the Mid- 
year Meeting. 

Then there were the states that 
had not raised their initial campaign 
quotas. Leaders of the Bars of those 
states requested an opportunity to 
work to bring their states into the 
select 100 per cent circle. The Ex- 
ecutive and Finance Committees de- 


Edgewater Beach Hotel, Chicago, Illinois 

February 18 and 19, 1955 
February 19 and 20, 1955 
February 21 and 22, 1955 


Board of Governors 
Committees and Councils of Sections 
House of Delegates 


Phoenix, Arizona 
Cincinnati, Ohio 
Minneapolis, Minnesota 
New Orleans, Louisiana 
Hartford, Connecticut 


PHOENIX 





cided to accord them the opportunity 
even though it was known that in 
those states the ratio between cam- 
paign expense and funds raised 
would be somewhat disproportion- 
ate. 

But no fund-raising effort can go 
on forever. Regardless of good in- 
tentions and spirit, workers tire and 
enthusiasm lags. Old Man Expense 
grows with each passing week. The 
specter of permanent financing tugs 
daily at our coat-tails for attention. 

So, we fixed the Mid-year meet- 
ing in Chicago, February 22, as the 
date for closing the nationwide 
campaign. 

On that day the Roll of Builders, 
the beautiful permanent scroll in the 
Charles Evans Hughes Memorial 
Lobby, on which are listed the names 
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MIDYEAR MEETING 








REGIONAL MEETINGS 





States Included 





Two-Year Bar Center Campaign To Close 





of all who have contributed to the 
building and launching of the Amer- 
ican Bar Center, will be closed. 

On that day the list of states in 
the order of their success in reaching 
their campaign quotas will be closed 
and posted. (Twenty-one states and 
one territory are over 100 per cent 
of quota. A subsequent issue of the 
JourNAL will carry the final stand- 
ings.) 

As for the future, the Finance 
Committee is completing its recom- 
mendations for permanent financing. 
That program will be ready for sub- 
mission to the House of Delegates at 
the Annual Meeting in Philadelphia 
in August. 

Right now, though, let’s hang up 
that “paid-in-full” sign for all the 
world to see on February 22. 

ALBERT E. JENNER, JR. 


April 13-16, 1955 
June 8-11, 1955 
October 12-15, 1955 
November 27-30, 1955 
April 15-18, 1956 


(Pacific Southwestern Regional Meeting)—Arizona, Califor- 


nia, Colorado, Nevada, New Mexico and Utah 


CINCINNATI 


(Big Seven Regional Meeting)—Illinois, Indiana, Kentucky, 


Michigan, Ohio, Tennessee and West Virginia 


MINNEAPOLIS 


(Northwestern 


Regional 


Meeting)—Iowa, 


Minnesota, 


Montana, Nebraska, North Dakota, South Dakota and 
Wisconsin 


New ORLEANS 


(Deep South Regional Meeting) —Alabama, 


Arkansas, 


Florida, Georgia, Louisiana, Mississippi, Oklahoma, Ten- 
nessee and Texas 


HARTFORD 


(Northeastern Regional 


Meeting)—Connecticut, 


Maine, 


Massachusetts, New Hampshire, New York, Rhode Island 
and Vermont 


Mayflower Hotel, Washington, D. C. 


BOARD OF GOVERNORS MEETING 





ANNUAL MEETINGS 





Philadelphia, Pennsylvania 


Dallas, Texas 


(Bellevue-Stratford — Headquarters) 





May 16 and 17, 1955 


August 22-26, 1955 


August 27-31, 1956 
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American Bar Association: 


Seventy-Kighth Annual Meeting 


First Announcement of Program 
Philadelphia, August 22-26, 1955 


President’s Reception A General Reception will be 
held in honor of President and Mrs. Wright (time and 
place to be announced). 

The Assembly The opening session will be held Mon- 
day, August 22, at 10:00 a.m. in the Forrest Theatre. 
There will be a luncheon honoring Chief Justice John 
Marshall Wednesday noon, August 24, followed by an 
Assembly Session (second) on the new Independence 
Mall for all members, their wives and guests in attend- 
ance at the meeting. The third session will be held 
Thursday, August 25, at 2:00 p.m., in the Forrest 
Theatre. The Annual Dinner (fourth Assembly ses- 
sion) is scheduled to be held Thursday evening, August 
25, at 7:30 p.m., in the Ballroom of The Bellevue- 
Stratford Hotel. The fifth session will be held imme- 
diately following adjournment of the final session of 
the House of Delegates in the Ballroom of The Belle- 
vue-Stratford Hotel. 

House of Delegates The House of Delegates will 
meet in the Ballroom of The Bellevue-Stratford Hotel 
at 2:00 p.m., Monday, August 22; 9:30 a.m. and 2:00 
p.M, Tuesday, August 23; 9:30 a.m., Wednesday, August 
24; 9:30 a.m., Thursday, August 25; 9:30 a.m., Friday, 
August 26. 


Section Meetings in Philadelphia 
Administrative Law (Saturday, Sunday, Monday and 
Tuesday, August 20, 21, 22 and 23) 
The Warwick The Council will meet Saturday after- 
noon and all day Sunday. Regular sessions of the 
Section will be held at 2:00 p.m. on Monday and 
10:00 a.m. and 2:00 p.m. on Tuesday. 

Antitrust Law (Monday, Tuesday and Wednesday, 


August 22, 23 and 24) 
Hotel Adelphia ‘The Council will meet at 2:00 p.M., 
Monday. Regular sessions of the Section will be held 
at 10:00 a.m., Tuesday and 10;00 a.m., Wednesday. A 
luncheon is tentatively scheduled for Wednesday 
noon. 
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Bar Activities (Saturday, Sunday, Monday and 

Wednesday, August 20, 21, 22 and 24) 
The Bellevue-Stratford Hotel The Committee on 
Award of Merit will meet at 12:00 noon on Saturday. 
A meeting of the Council has been scheduled for 
9:00 a.m., Sunday. Regular sessions of the Section 
will be held at 2:00 p.m., Monday and 10:00 a.m., 
Wednesday. 

Corporation, Banking and Business Law (Sunday, 

Monday and Tuesday, August 21, 22 and 23) 
The Bellevue-Stratford Hotel The Council will meet 
at 10:00 a.m. and 2:00 p.m. on Sunday. The 
general sessions of the Section will be held at 2:00 p.m. 
on Monday, and 10:00 a.m. and 2:00 p.m. on Tuesday. 
The time and place of the meeting of the Division of 
Food, Drug and Cosmetic Law will be announced 
later. 

Criminal Law (Monday, Tuesday and Wednesday, 

August 22, 23 and 24) 
Union League Club Regular sessions of the Section 
will be held on Monday afternoon, Tuesday morning 
and afternoon and Wednesday morning. 

Insurance Law (Sunday, Monday, Tuesday and 

Wednesday, August 21, 22, 23 and 24) 
The Benjamin Franklin The Officers, Members of 
Council and Committee Chairmen will meet at a 
luncheon at 12:00 M., Sunday. Various Committee 
breakfast meetings have been scheduled for Monday 
and Tuesday at 8:00 a.m. each day. A luncheon will 
be held at 12:00 m., Monday, followed by a regular 
session of the Section at 1:30 p.m. Regular sessions of 
the Section will be held at 9:30 a.m. and 1:30 p.m. on 
Tueslay. A reception and dinner dance have been 
scheduled for Tuesday evening. A regular session of 
the Section will be held Wednesday at 9:30 a.m. 

International and Comparative Law (Sunday and 

Tuesday, August 21 and 23) 
The Council will meet at 10:00 a.m. and 2:00 P.m., 
and the Advisory Committee at 4:00 p.m., Sunday. 
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The joint breakfast of the Comparative Law Division 
and the American Foreign Law Association is sched- 
uled for 8:00 a.m., Tuesday. Regular sessions of the 
Section will be held at 10:00 a.m. and 2:30 p.m., and 
a meeting of the new Council is scheduled for 
4:00 p.M., Tuesday. All of the above functions will be 
held at The Bellevue-Stratford Hotel. A joint hunch- 
eon with the Junior Bar Conference is scheduled for 
Tuesday at 12:30 p.m. at the Union League Club. 
Judicial Administration (Sunday, Monday, Tues- 
day, Wednesday and Thursday, August 21, 22, 23, 24 
and 25) 
The Bellevue-Stratjord Hotel The Council will meet 
at 10:00 a.m., Sunday. At 12:30 p.m. on Monday there 
will be a luncheon for Federal Judges followed by a 
regular session of the Section at 2:00 p.m. The Annual 
Dinner in honor of the Judiciary of the United States 
is scheduled for 7:30 p.m., Monday. Regular sessions 
of the Section will be held at 10:00 a.m. and 2:00 p.o., 
Tuesday. A luncheon for State Judges has been 
scheduled at 12:30 p.m., Tuesday. The meeting of the 
Committee on Cooperation with Laymen has been 
scheduled at 10:00 a.m., Wednesday. The final session 
of the Section will be held at 10:00 a.m., Thursday. 
Junior Bar Conference (Friday, Saturday, Sunday, 
Monday and Tuesday, August 19, 20, 21, 22 and 23) 
The Board will meet from 10:00 a.m. to 5:00 p.m. 
on Friday. Regular sessions of the Conference 
will be held at 9:30 a.m. and 2:00 p.m. on Satur- 
day and at 9:30 a.m. on Sunday. The meetings of the 
Nominating Committee, Awards of Merit Committee 
and Resolutions Committee will be held at 10:00 a.m., 
Saturday. Arrangements are being made for a dinner 
dance Saturday evening. A luncheon has been sched- 
uled for 12:30 p.m. on Sunday. A Workshop Meeting 
of Afhliated Groups will be held at 2:00 p.m., Sun- 
day. All of the above functions will be held at the 
Hotel Sylvania. A debate and reception sponsored by 
the Conference on Personal Finance Law will be held 
at 4:00 p.m., Monday (place to be announced). A 
joint luncheon with the Section of International and 
Comparative Law will be held at 12:30 p.m. in the 
Union League Club on Tuesday. 
Labor Relations Law (Sunday and Tuesday, August 
21 and 23) 
The Drake The Council will meet at 10:00 a.M., 
and 2:00 p.m. on Sunday. Regular sessions of the 
Section will be held at 10:00 a.m. and 2:00 p.m. 
on Tuesday. A luncheon has been scheduled for 12:30 
P.M., Tuesday. 
Legal Education and Admissions to the Bar 
joint sessions with 
National Conference of Bar Examiners (Saturday, 
Sunday, Monday and Tuesday, August 20, 21, 22 and 23) 
The Bellevue-Stratford Hotel The Section Council 
will meet at 10:00 a.m. on Saturday, and 10:00 a.m. 
and 2:00 p.m. on Sunday. The Section will hold joint 
meetings with the National Conference of Bar Ex- 


Seventy-Eighth Annual Meeting 


aminers at 2:00 p.M. on Monday, and 10:00 a.m. on 
Tuesday. A joint luncheon has been scheduled for 
12:15 p.m. on Tuesday. The Annual Meeting of the 
Section will be held at 2:00 p.m. on Tuesday. 
Mineral Law (Sunday, Tuesday and Wednesday, 
August 21, 23 and 24) 
Hotel Adelphia The Council and Committee Chair- 
men will meet at 4:00 p.m. on Sunday. The regular 
sessions of the Section will be held at 10:00 a.m. and 
2:00 p.m., Tuesday, and 10:00 a.m., Wednesday. A 
reception has been scheduled for 6:00 p.m., Wednes- 
day at The Bellevue-Stratford Hotel. 
Municipal Law (Sunday, Monday and Tuesday, Au- 
gust 21, 22 and 23) 
The Barclay The Council will meet for breakfast at 
8:00 a.m., Monday. The regular sessions of the Section 
will be held at 2:00 p.m., Sunday, 2:00 p.m., Monday 
and 9:30 a.m. and 2:00 p.m., Tuesday. A meeting of 
the new Council will be held at 5:30 p.m., Tuesday. 
Patent, Trade-Mark and Copyright Law (Friday, 
Saturday, Sunday, Monday, Tuesday and Wednesday, 
August 19, 20, 21, 22, 23 and 24) 
The Warwick The Council and Committee Chair- 
men will meet at 2:00 p.m., on Friday. The Interna- 
tional Patent and Trade-Mark Association will meet 
at 10:00 a.m. (tentative) and a Symposium on Copy- 
rights will be held at 2:00 p.m. on Saturday. 
Chalfonte-Haddon Hall, Atlantic City, New Jersey 
The United States Trade-Mark Association luncheon 
and a Symposium on Trade-Marks will be held on 
Sunday (time to be announced). 
The Warwick The National Council of Patent 
Associations will hold a breakfast at 8:00 a.m. on 
Monday. The regular sessions of the Section will be 
held at 2:00 p.m., Monday, 9:30 a.m. and 2:00 P.m., 
Tuesday, and 9:00 a.m., Wednesday. A luncheon*for 
the International Patent and Trade-Mark Association 
has been scheduled for 12:30 p.m., Tuesday. Arrange- 
ments are being made for a reception and dinner to 
be held Tuesday evening. 
Public Utility Law (Sunday, Monday, Tuesday and 
Wednesday, August 21, 22, 23 and 24) 
The Barclay The Council will meet at 2:00 p.m. on 
Sunday. Regular sessions of the Section will be held 
at 2:00 p.m., Monday, 10:00 a.m. and 2:00 p.m., Tues- 
day, and 10:00 a.m., Wednesday. There will be a 
luncheon meeting for Council members and guest 
speakers at 12:30 P.m., Tuesday. A dinner dance has 
been scheduled for 7:30 p.m., Wednesday. 
Real Property, Probate and Trust Law (Monday, 
Tuesday and Wednesday, August 22, 23 and 24) 
Hotel Adelphia A luncheon meeting for Council 
members will be held at 11:00 a.m., Monday. The 
Division meetings will be held at 2:00 p.m., Monday, 
9:30 a.m. and 2:00 p.m., Tuesday, and 9:30 a.M., 
Wednesday. There will be a breakfast meeting for 
Officers, Council members and members of Section 
Committees at 8:00 a.m., Tuesday. Arrangements are 
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place to be announced). 
Taxation 


23 and 24) 


The Benjamin Franklin The Officers and Council 
will meet in executive session at 9:30 a.m. and 2:00 
p.M., Thursday. On Friday at 9:30 a.m. and 2:00 P.M. 
there will be a meeting of the Council and Committee 
Chairmen. Regular sessions will be held at 10:00 a.m. 
and 2:00 p.m., Saturday, and 10:00 a.m. and 2:00 P.M., 
Sunday. The Section luncheons are scheduled for 
Saturday and Sunday at 1:00 p.m. Arrangements are 


Views of Our 
Readers 


(Continued from page 110) 
Democrats favored the Amendment, 
three Democrats and two Republi- 
cans did not. 

The non-“political” character of 
the Amendment is further attested 
by the actual voting in the Senate on 
both the “Bricker” and the “George” 
proposal. Twenty-eight Republicans 
and fourteen Democrats voted for 
the “Bricker” Amendment, seven- 
teen Republicans and thirty-three 
Democrats voted against, with two 
Republicans and two Democrats not 
voting. On the “George” Amend- 
ment, thirty Republicans and thirty 
Democrats voted for it and fifteen 
Republicans and sixteen Democrats 
against it, with one Republican and 
three Democrats not voting. 

With such a record no one can 
say that the “Bricker” Amendment 
was or is “political” in the partisan 
sense. There has scarcely ever been 
an issue in the U.S. Senate upon 
which a more non-political or non- 
partisan record has been made. No 
one in the course of the Senate pro- 
ceedings even suggested that the 
Amendment was a “political” issue. 

FRANK E. HOLMAN 
Seattle, Washington 


An Additional Note 
on Antitrust Developments 


* After my article [entitled “Anti- 
trust Developments: A New Era for 


being made for a dinner Tuesday evening (time and 


(Thursday, Friday, Saturday, Sunday, Mon- 
day, Tuesday and Wednesday, August 18, 19, 20, 21, 22, 
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being made for a reception and dinner dance to be 
held Saturday evening at the Philadelphia Country 
Club. Regular sessions of the Section will be held at 
2:00 p.m., Monday, and 10:00 a.m. and 2:00 P.M., 





Tuesday, at The Bellevue-Stratford Hotel. A special 


session on State and Local Tax Problems will be held 
at 9:30 a.m. on Wednesday at The Benjamin Franklin. 
(Completed programs will appear in the Advance 
Program for the Philadelphia meeting.) 





Competitive Pricing”, beginning in 
this issue at page 117], had been set 
in type Judge Medina’s opinion 
in Dictograph Products, Inc. v. Fed- 
eral Trade Commission was report- 
ed. 23 U.S.L.W. 2293 (2d Cir., De- 
cember 15, 1954). 

Judge Medina ruled that the ex- 
clusive dealing arrangements were 
illegal per se. The opinion is star- 
tling in two respects. First, the court 
purported to follow the letter of the 
Standard of California decision, 
categorically rejecting the “rule of 
reason” approach. It thus overlooks 
the Richfield decision and ignores 
the recent trend of the Supreme 
Court away from the Standard of 
California rationale, exemplified by 
the Motion Picture Advertising case 
and particularly Justice Frankfurter’s 
dissenting opinion therein, and it 
is in direct conflict with the Federal 
Trade Commission’s recent Maico 
opinion. Second, Judge Medina at- 
tempted to rely on legislative history 
as showing that the qualifying phrase 
“where the effect . . . may be to 
substantially lessen competition or 
tend to create a monopoly” was not 
intended to allow an inquiry into 
all economic factors in all exclusive 
dealing cases. 

Judge Medina relies on some legis- 
lative history to arrive at a conclu- 
sion which does viclence to recog- 
nized principles of statutory con- 
struction. The Judge’s error lies 
in concluding that since an example 


Note: In accordance with a recent policy adopted by the 
Board of Governors, all luncheon meetings of law school 
alumni, legal fraternities and legal sororities are to be sched- 
uled for Thursday and Friday, August 25 and 26. 


given in the legislative discussion to 
prove the necessity for some general 
“rule of reason” language involved 
newcomers and small business en- 
terprises, that therefore only a new- 
comer or a small business could 
rely on the qualifying clause. This 
distorted conclusion from the legis- 
lative history results in a dual stand- 
ard: a per se approach where the 
larger segments of the industry are 
concerned but a “rule of reason” 
approach where newcomers or small- 
er organizations are concerned. Such 
a strange decision will not commend 
itself to students of the subject and 
may do considerable harm by delay- 
ing, longer than hitherto hoped, the 
time when lower courts, generally, 
use the “rule of reason” approach, 
in the manner indicated by the Su- 
preme Court and the Federal Trade 
Commission. 

Shortly after the Dictograph de- 
cision, the Seventh Circuit Court of 
Appeals handed down its ruling in 
Anchor Serum Company v. Federal 
Trade Commission, CCH Trade 
Reg. Rep., Par. 67,921 (1954), 
wherein the court, although dis- 
claiming a per se approach to exclu- 
sive dealing, was misled by the “sub- 
stantiality” test of the Standard of 
California decision and seems to have 
used a per se technique in spite of 
its definite assertion that it was not 
doing so. 

Tuomas E. SUNDERLAND 
Chicago, Illinois 
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Books for Lawyers 








P HILADELPHIA BAR ASSOCIA- 
TION’S 150th ANNIVERSARY 
VOLUME. Published in a limited 
edition by the 150th Anniversary 
Committee. Philadelphia. 1954. 

A little more than a century ago, 
Comte de Tocqueville, in the first 
part of hig monumental work De la 
démocratie en Amérique, assessed the 
role of the lawyer in the United 
States, then barely forty-five-years 
old. 

His comments and observations 
have a special significance in con- 
nection with the issuance of a two- 
volume set dealing with the events of 
the centenary and sesquicentennial 
celebrations of the Philadelphia Bar 
Association, believed by competent 
authorities to be the oldest organized 
Bar in the English-speaking world. 

He says, “The profession of the law 
is the only aristocratic element which 
can be amalgamated without vio- 
lence with the natural elements ol 
democracy, and which can be advan- 
tageously and permanently combined 
with them. I am not unacquainted 
with the defects which are inherent 
in the character of that body of men, 
but without this admixture of lawyer- 
like sobriety with the democratic 
principle, I question whether demo- 
cratic institutions ceuld long be 
maintained, and I cannot believe 
that a republic could subsist at the 
present time if the influence of law- 
yers in public business did not in- 
crease in proportion to the power 
of the people.” 

The record of The Philadelphia 
Lawyer as presented in the two 
handsomely printed and bound vol- 
umes (George H. Buchanan Com- 
pany, Philadelphia) shows him ful- 
filling with distinction, urbanity, 
ourage and high purpose the role 
which de Tocqueville felt only mem- 


bers of the legal profession could 
play in our democratic society, and 
serves to confirm the shrewdness and 
soundness of his observations. Cer- 
tainly the power of the people im the 
United States has increased tremen- 
dously since de Tocqueville’s day, 
and it is reassuring to know that the 
tradition of public service, which 
from the beginning has characterized 
the legal profession in this country, 
has expanded and strengthened com- 
mensurately as is amply demon- 
strated in the Anniversary volumes. 
We see the lawyer here in his three 
principal capacities: serving his cli- 
ents, the courts and administration 
of justice, and with increasing ef- 
fectiveness that larger public, the 
community. 

While not a formal history, the 
two volumes contain in the com- 
memorative addresses and papers of 
the distinguished lawyers and judges 
who took part in the Anniversary 
events and in the various exhibits 
and documents, a wealth of valuable 
information and data relating to the 
life of the lawyer in one of the great 
centers of law since pre-Revolution- 
ary days. Much of the material is 
presented through the first-hand re- 
collection of men famed at the Bar, 
who were witnesses to what they re- 
ported, and is not readily available 
elsewhere. One of the principal mer- 
its of the work is that the addresses 
and papers are published in full (in 
the 150th Anniversary Volume, to- 
gether with an exact record of the 
proceedings), so that we may know 
precisely what occurred and what 
was said without having the infor- 
mation filtered through an observer 
or editor. 

The address of the late Mr. Jus- 
tice Jackson of the United States 
Supreme Court, “The Genesis of an 


American Legal Profession”, deliv- 
ered as the highlight of the Com- 
memorative Exercises in the Acad- 
emy of Music, March 13, 1952, is a 
noteworthy contribution to legal 
scholarship. Future historians will 
be grateful that it is here preserved 
for their use. 

Among those whose contributions 
add great interest to the contents ol 
the 150th Anniversary Volume is 
Leonard W. Brockington, C.M.G., 
Q.C., distinguished Canadian _bar- 
rister and Rector of Queens College, 
who divided the honors of the 
anniversary dinner with our own 
George Wharton Pepper. Mr. 
Brockington spoke as a dear friend of 
many present who recalled another 
splendid contribution he made in 
Philadelphia to the meeting of the 
American Bar Association in 1940 
which helped to bring together our 
own country and the many units of 
the British Empire in the common 
cause in which we all eventually 
joined—defense of the peace of the 
world. 

Also worthy of preservation is the 
sermon of the Most Rev. John F. 
O'Hara, C.S.C,, D.D., Archbishop 
of Philadelphia, given during the 
celebration of the Red Mass or Mass 
of the Holy Spirit in the Cathedral 
of SS. Peter and Paul on March 12, 
1952—a brilliant exposition of “The 
Natural Law”, as the basis and au- 
thority for man-made law. The Red 
Mass traditionally is celebrated in 
England at the opening of the judi- 
cial and parliamentary year. It takes 
its name both from the color of the 
vestments worn by the clergy and 
from the red robes which are the 
usual court attire of the English 
judges. 

In any volume dealing with the 
legal profession in Philadelphia the 
reader would expect to find a major 
contribution from the dean of that 
Bar, one of America’s most distin- 
guished lawyers, former U. S. Senator 
George Wharton Pepper. Happily in 
the 150th Anniversary Volume, Sen- 
ator Pepper makes two appearances: 
first, at the commemorative dinner 
where he shares the rostrum with 
Mr. Brockington, and also at the fi- 
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nal bar association meeting of the 
Anniversary year where he was both 
principal speaker and guest of hon- 
or. His remarks on both occasions 
were eloquent and meaningful, com- 
bining humor and wisdom with 
lofty sentiment. Senator Pepper not 
only is a scholar and keen student of 
the law particularly as it relates to 
the “Philadelphia Lawyer” (whom 
he personifies), but as a practicing 
attorney for more than sixty years his 
personal recollection embraces many 
of the significant happenings and 
prominent personages of the Associ- 
ation’s eventful history. 

The principal commemorative ex- 
ercises of the 150th Anniversary year 
were held on March 13, 1952, at the 
Academy of Music. This was the date 
on which, 150 years earlier, seventy 
“Attornies and Counsellors-at-law” 
of the City of Philadelphia signed 
articles of association for the purpose 
of procuring a charter. This charter 
is now the property of the Philadel- 
phia Bar Association. In a brilliant 
address of welcome to the more than 
2500 lawyers, teachers and students 
of law, distinguished representatives 
of the official, cultural, civic, busi- 
ness and religious life of the com- 
munity who attended, Bernard G. 
Segal, Chancellor of the Association, 
set the tone for the celebration. 

In addition to Justice Jackson and 
Chancellor Segal, speakers at the 
Academy of Music included: Arthur 
Littleton, then the immediate past 
chancellor of the Association; Ed- 
ward J. Fox, Jr., president of the 
Pennsylvania Bar Association; and 
Howard L. Barkdull, President of 
the American Bar Association. 

The text of the scholarly presenta- 
tion of Arthur Littleton will be of 
particular interest to students be- 
cause of the research into the early 
history of the legal profession in the 
area once known as the Delaware 
River territory, now included in the 
States of Pennsylvania, Delaware and 
New Jersey. 

Mr. Fox discusses the influence of 
the lawyer on private, corporate and 
public affairs and offers recommend- 
ations for making that influence 
more effective. 
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Mr. Barkdull pays tribute to the 
important role Philadelphia lawyers 
have played in the work of the na- 
tion’s organized Bar, noting that four 
Philadelphia lawyers have served as 
presidents of the American Bar 
Association—Francis Rawle, Walter 
George Smith, Hampton L. Carson 
and Joseph W. Henderson. He also 
traces the history of the American 
Bar Association from its beginnings 
in 1878 to its present pre-eminent 
position as a spokesman for the 
American legal profession. 

For the layman and lawyer alike, 
perhaps the most lasting impression 
of the anniversary year will be the 
recollection of the simultaneous ex- 
hibition held by the city’s great edu- 
cational and cultural institutions, its 
museums, historical and learned soci- 
eties, devoted to the general subject: 
“The Bench and Bar of Philadel- 
phia”. This marked the first time 
that such institutions as The Ameri- 
can Philosophical Society, the His- 
torical Society of Pennsylvania, the 
Museum of the University of Penn- 
sylvania, the Atwater Kent Museum, 
the Free Library of Philadelphia, 
the Pennsylvania Academy of the 
Fine Arts, the University of Penn- 
sylvania Law School and the Sulli- 
van Memorial Library of Temple 
University Law School had pooled 
their resources in offering simulta- 
neous exhibitions. Many historical 
treasures were placed on public dis- 
play for the first time. Originally 
scheduled to last from March 1 to 
April 1, the exhibition was extended 
to April 30 because of the interest 
shown by the citizens of Philadel- 
phia. 

A handsome, twenty-two-page bro- 
chure, describing the exhibits and 
containing photographic reproduc- 
tions of some of the historical treas- 
ures, was printed by the Anniversary 
Committee and 10,000 copies were 
distributed to educational institu- 
tions and the public. This brochure 
has been reproduced through half- 
tones and forms an attractive part of 
the 150th Anniversary Volume. Also 
included is the presentment made to 
the American Bar Association on the 
basis of which the Philadelphia Bar 





Association, as a fitting highlight of 
the Anniversary year, received the 
Association’s 1952 Award of Merit 
for the “most constructive and out- 
standing work” among local bar as- 
sociations in cities of 100,000 or 
more. The presentment, covering 
twenty-five printed pages, is a suc- 
cinct synopsis of the multiple activi- 
ties of the organized Bar in Phila- 
delphia during the eventful Anni- 
versary year. 

The 150th Anniversary Volume 
contains numerous illustrations, in- 
cluding photographs of “Old Phila- 
delphia” depicting public buildings, 
law offices, courtrooms and other 
scenes of interest to those who have a 
curiosity concerning the surround- 
ings in which Philadelphia lawyers 
practiced their profession in other 
times. 

The 100th Anniversary Volume is 
a reprint of the original book, pub- 
lished in 1906. It contains the texts 
of the adresses delivered by Sam- 
uel Dickson, Chancellor of the Law 
Association of Philadelphia (which 
later became the Philadelphia Bar 
Association), and of the Honorable 
James T. Mitchell, then Chief Jus- 
tice of the Supreme Court of Penn- 
sylvania, delivered on March 13, 
1902, at exercises in Horticultural 
Hall, Philadelphia. It also contains, 
at the suggestion of the Publications 
Committee, five papers prepared by 
request of the Committee: “Some 
Recollections of the Bar of Fifty 
Years Ago”, by John C. Bullitt; 
“Reminiscences of the Bar”, by Cle- 
ment B. Penrose, Judge of the Or- 
phans Court of Philadelphia Coun- 
ty; “Some Recollections”, by Wil- 
liam Roth Wister; “John Cadwala- 
der’s Office”, by John Samuel; and 
“Sketch of George M. Wharton”, by 
Henry E. Busch. Invaluable are the 
sketches of Mr. Wister, Mr. Samuel 
and Mr. Busch, revealing as they do 
some of the methods of instruction 
practiced in leading law offices in 
Philadelphia about the middle of 
the ninteenth century. 

In addition to the contributions of 
Horace Binney, there is republished 
in the Centenary Volume “A Mem- 
oir of William Rawle, LL.D.,” by 
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Thomas L. Wharton, with a letter 
from Peter Stephen Duponceau to 
the author, containing his recollec- 
tions of Mr. Rawle’s life and charac- 
ter; a “Eulogium on the Life and 
Character of Horace Binney”, by 
William Strong; a paper read before 
the Pennsylvania Bar Association 
upon William Morris Meredith, on 
June 26, 1901, by R. L. Ashhurst and 
an address containing a_ historical 
sketch of the Law Association of 
Philadelphia, read by John Samuel 
at the installation of the Law Li- 
brary in City Hall. 

Also included are valuable reter- 
ence materials, including the charter 
and first by-laws of the Law Library 
Company; the by-laws adopted in 
1805; the Constitution, by-laws, of- 
ficers and members of the Associated 
Members of the Bar of Philadelphia; 
the Charter of the Law Association 
of Philadelphia, as amended in 1860 
and 1901; the by-laws of the 
Law Association of Philadelphia, as 
amended to March 5, 1901; standing 
resolutions of the Law Association of 
Philadelphia, 1902; a list of officers 
of the Law Library Company from 
1802 to 1827; officers and members 
of standing committees of the Law 
Association from 1827 until 1902; 
and officers, committees and mem- 
bers of the Law Association of Phil- 
adelphia as of March 13, 1902. There 
are 468 pages and eleven illustrations 
of noted judges and lawyers. 

The set is composed of a limited 
edition of 3000 copies of the 150th 
Anniversary Volume, together with 
3000 reprints of the companion 
100th Anniversary Volume. 

Philadelphia lawyers who have a 
feeling of kinship with, and rever- 
ence for, the past, who take pride in 
their affiliation with a Bar so rich in 
tradition and achievement, will want 
to own this work. 

OwEN J. RoBerTs 
Philadelphia, Pennsylvania 


Fiction GOES TO COURT. 
Edited by Albert P. Blaustein. New 
York: Henry Holt & Co. 1954. $4.00 
Pages xii, 303. 

The amenities, | suppose, demand 
that I say a general word about this 





book before I indulge in a little per- 
sonal enthusiasm of my own. Any- 
way, the reader would not under- 
stand my personal predilections un- 
less I first told the method pursued 
in producing the work. And so | 
shall say right at the outset that no 
spare moment after my first few 
glances at Mr. Blaustein’s product 
was spent thereafter in doing any- 
thing but going on reading. It is 
hard to see how I can provide a 
more succinct appraisal than the one 
that results from so pragmatic a test. 
(I was about to write “such a” prag- 
matic test but suddenly recalled the 
intense aversion to the word “such” 
that the Editor of this JouRNAL en- 
tertains, unless the writer is driven 
vt et armis to its use.) 

The method of the book is this: 
a number of lawyers (a term to be 
hereinafter discussed) all over the 
country (with one side-trip to Brit- 
ain) were asked to name their fa- 
vorite short story having to do with 
lawyers and the law and to write 
a short paragraph explaining their 
choices. The results have been col- 
lected into a volume of eighteen 
such tales—which leads me to wonder 
how many more were invited to ex- 
press their preferences and then 
either neglected to reply or sent in 
such inappropriate selections as to 
suffer the penalty of editorial rejec- 
tion. I must admit that one or two 
of those included might well have 
suffered the same penalty, but even 
they are not sufficient to impede the 
steady flow of pleasure that comes 
from reading the book from cover 
to cover. Even those one or two justi- 
fy their inclusion as a basis for com- 
paring the others. 

Perhaps now a sufficient idea of 
the book as a whole has been given 
to permit me, before going into more 
detail, to describe the personal re- 
action to which I have alluded. 
Having grasped the general plan, I 
turned with interest to discover what 
choices had been made. I was de- 
lighted to see that the book led off 
with John W. Davis's selection of 
“The Corpus Delicti’” by Melville 
Davisson Post. Now, I had always 
wanted to find a common ground 
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with Mr. Davis—not that I wanted 
to be a Democrat—a common ground 
on some basis that would uplift what 
my self-estimate might justify in the 
way of putting us on the same in- 
tellectual plane. Here it was! If Mr. 
Blaustein had done me the honor of 
inviting me to make a choice, I think 
| should probably have made the 
same choice as Mr. Davis. The fact 
that he recently spent fifty minutes 
in the Court of Appeals for the 
Second Circuit (they would not al- 
low him any more time) trying vain- 
ly to upset my findings as a special 
master does not diminish my pleas- 
ure at thinking in the same channels 
with him now. 

He puts his predilection for Post 
partly on the ground of old acquaint- 
ance in West Virginia. There is no 
need to do that. Mr. Post’s three 
volumes of Randolph Mason stories 
of law are sufficient reason for such 
a choice—and the one selected by Mr. 
Davis is undoubtedly the outstanding 
one of the lot. Mr. Post’s many vol- 
umes of outstanding short stories of 
mystery are a staunch foundation for 
enduring fame—master as he was 
(now twenty-four years gone!) of 
clever plot, clear characterization 
and literary style. Have you read 
“Uncle Abner’? If not, your educa- 
tion is incomplete. Unfortunately, 
Mr. Post has been woefully neg- 
lected, and few devotees of mystery 
stories today seem to have heard of 
him. Howard Haycraft, in “Murder 
for Pleasure” (1941), has this to say 
of him: “No reader can call himself 
connoisseur who does not know 
Uncle Abner forward and backward. 
. . . Posterity may well name him, 
after Dupin, the greatest American 
contribution to the” detective story 
form. 

My one criticism of the editorial 
work also has to do with this story. 
Mr. Post's stories on Randolph Ma- 
son are all supported by actual legal 
authorities, so that the reader is not 
left in position to say “Oh, that can- 
not possibly be the law!” This seems 
especially necessary for this particu- 
lar tale, involving as it does a getting- 
away with murder. Therefore, I re- 
gret (especially in a book that will 
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probably have special appeal to law- 
yers) that Mr. Blaustein saw fit to 
eliminate the case references. 

Unfortunately, the other choices 
are not always so felicitous, although 
some of them are decidedly in char- 
acter. For example, on the credit 
side, Adlai Stevenson’s choice of one 
of A. P. Herbert’s inimitable stories 
of Uncommon Law, involving a ne- 
gotiable cow, could not have been 
bettered; or Eric Johnston’s choice 
of William Faulkner’s “Tomorrow”. 
On the debit side, the natural ex- 
pectation of what Dean Pound 
would select is met with the longest, 
most boring story in the collection, 
“Boys Will Be Boys” by Irvin S. 
Cobb, of which the only connection 
with law and lawyers seems to be the 
fact that one of the characters is a 
judge. And the Lord High Chancel- 
lor picked a one-page affair that is 
merely an anecdote. Why did he not 
follow Mr. Stevenson’s example? 

This leads us to wonder what con- 
nection some of the selectors made 
with the manifest objective of Mr. 
Blaustein. Does John Galsworthy’s 
psychological study, “The Juryman” 
(selected by the late Chief Justice 
Vinson) come within it, interesting 
as it is? Or the brief reminiscences of 
“Coroner de Luxe” (by Ruel Mc- 
Daniel, chosen by Mr. Justice 
Clark)? And what has Stephen Vin. 
cent Benet’s classic and absorbing 
“The Devil and Daniel Webster” 
(picked by Elmer Rice) to do with 
the editor’s plan? 

On the witty side, in addition to 
Mr. Stevenson’s contribution from 
Uncommon Law, is John ]. McCloy’s 
favorite, “The Barrister” by A. A. 
Milne. The piece is made up almost 
entirely of a piece of cross examina- 
tion that clearly did not come out of 
Mr. Wellman’s famous examples, yet 
it is a matter of sheer delight and 
not without instructive content. And 
Mr. Cohen's tale of “The Law and 
the Profits” (for which our much re- 
spected Samuel Williston is respon- 
sible) is an excellent tale of low- 
brow legal intrigue. 

Erle Stanley Gardner’s is the only 
name appearing twice. Asked to take 
part in the plan, he selected Harry 
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Klingsberg’s “Doowinkle, Attorney” 
—a trial scene with a real Perry 
Mason dénouement. And Jerry Gies- 
sler, whose name is associated with 
the legal affairs of many movie stars 
and with the defense of Clarence 
Darrow against a charge of jury- 
fixing, offered Mr. Gardner's “The 
Case of the Irate Witness”—a typical 
Mason case in short form. 

We may well come from the char- 
acter of the choices made to the char- 
acter of those invited to choose. Why 
was not President Eisenhower given 
a chance? The kegiskative and judi. 
cial branches were well represented. 
He has more to do with the law 
than most lawyers, and his name is 
certainly better known to most po- 
tential readers of the book than that 
of many of them. Who, for example, 
is Ruel McDaniel? (Or am I the 
ignorant one?) And, of course, the 
inevitable question will arise, why is 
the co-progenitor of “South Pacific” 
asked to choose? Yet what a lawyer- 
like and excellent choice Oscar Ham- 
merstein II made—Marc Connelly’s 
“Coroner’s Inquest”—even though 
no man on the street would think of 
Mr. Hammerstein as a lawyer! It 
seems that he went to Columbia 
University Law School, in the course 
of which he became so much inter- 
ested in the stage that he never 
bothered even to take a bar exami- 
nation. Which brings up the ques- 
tion—what is a lawyer? Is it one who 
has studied law, either at a reputable 
law school or at the one where | 
acquired what law I know? Is it one 
who has out-foxed the bar examin- 
ers? Is it one who has practiced law? 
Or, as Will Cuppy would say, to hell 
with it? The answer is (as I have it 
from “a usually reliable source”) 
that the publishers discovered Mr. 
Hammerstein’s Columbia connection 
and insisted (is that too strong a 
word?) upon his having an invita- 
tion. In any event, he certainly did 
his job better than Roscoe Pound or 
Lloyd Paul Stryker (with his choice 
of the usually inimitable Cornelia 
Otis Skinner's routine and plodding 
account of a layman’s experience 
with a real estate closing) . 

Nobody chose any of the Little 


Amby stories by Thomas McMorrow 
And there are numerous other sto- 
ries of the courts that are missing 
from these pages. (Not Mr. Blau 
stein’s fault—he merely edited the 
choices made by his jury.) But the 
book is entitled “Fiction Goes to 
Court”. The court is hardly more 
than a side-line in numbers five, 
seven, fifteen, seventeen, and per- 
haps others. (You will have to beg, 
borrow, steal, or buy the book to see 
which ones I am designating—but |] 
hope you will read it by one means 
or another.) 

None of this—not even the most 
derogatory part—is intended to be- 
little the book as a whole. “Au con- 
traire,” as Dorothy Sayers wrote of 
the Frenchman on the English Chan- 
nel steamer who was asked if he had 
dined. It is a pleasure throughout 
(if I may retain some reservations 
about the Judge Priest story—and 
how can a man entrusted with the 
responsibilities of a judge be so im- 
perceptive as to use the inexcusable 
English that he uses?), and 1 hope 
everyone who reads it will have as 
much pleasure out of it as I did. 

But I still give the palm to John 
W. Davis for his selective power. It 
must have come from his ability to 
select the Big Issue when he, with 
Fiction, goes to court. 

CHaRLes M. LyMANn 
New Haven, Connecticut 


SHAREHOLDER DEMOCRACY: 
A BROADER OUTLOOK FOR 
CORPORATIONS. By Frank D. 
Emerson and Franklin C. Latcham. 
Cleveland: The Press of Western Re- 
serve University. 1954. $4.00. Pages 


242. 


American BUSINESS COR- 
PORATIONS UNTIL 1860 WITH 
SPECIAL REFERENCE TO MAS- 
SACHUSETTS. By Edwin Merrick 
Dodd. Edited by Zechariah Chafee, 
Jr. Cambridge: Harvard University 
Press. 1954. $7.50. Pages 524. 

Both books are of value to the 
practicing lawyer as well as to philos- 
ophers and historians in the cor- 
porate field. 
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Shareholder Democracy treats of 
such practical matters as the law and 
practice of proxy statements and 
solicitations, proxy contestants’ ex- 
penses, and the Proposal Rule, cur- 
rently designated X-14 A-8, which 
enables stockholders to cause man- 
agement to mail stockholder propos- 
als to the stockholders. Mr. Emerson 
served for a time as attorney for the 
Securities and Exchange Commis- 
sion. 

In addition to these and other 
practical matters, it discusses the 
need for increasing shareholder de- 
mocracy as a benefit to the corpora- 
tion as well as shareholders. Obvious- 
ly the two-party system would not 
work in corporation affairs. How- 
ever, stockholders should be able to 
do more than follow the time-hon- 
ored Wall Street rule: “If you don’t 
like the management, sell your 
stock.” Here is an attempt to add the 
words “. . . provided you can get a 
fair price. If you can’t, do something 
about the situation.” 

In order to make this possible, 
ways and means must be devised to 
enable shareholders to participate in 
the areas of major importance such 
as adequacy of earnings and divi 
dends. To do this they must be able 
to turn to capable and impartial 
agencies for guidance in controver- 
sial matters. Such agencies as invest- 
ment counsel, advisory services, stock 
exchange houses, security-analyst 
groups, investment funds and the 
like must utilize their unustial op- 
portunity for informed leadership on 
stockholder questions. 

American Business Corporations, 
it seems clear from Dean Griswold’s 
foreword, has been published three 
years after the tragic death of the 
author because of the great respect 
and admiration held for him by his 
fellow Harvard Law School faculty 
members and because Professor Zech- 
ariah Chafee, Jr., with the assist- 
ance of other members of the faculty 
and staff, was willing to pick up the 
task and carry it through to com 


pletion. 
The author, generally called Mer- 
rick Dodd, was well 


known in 


corporation circles throughout the 
country. He gave generously of his 
time as a member of the top-flight 
Corporation Committee of the Amer- 
ican Bar Association’s Section of Cor- 
poration, Banking and Business Law 
which drafted the Model Corpora- 
tion Act. 

After a brilliant record at Harvard 
he practiced in Boston for a few 
years, was a member of the War 
Industry Board during World War 
I, and then practiced law again in 
Boston until 1928 at which time he 
joined the Harvard Law School fac- 
ulty and continued until his acci- 
dental death in 1951, rendering part- 
time service with the War Produc- 
tion Board during World War II. 
He taught corporation law princi- 
pally and was a recognized authority 
in this field. 

At the close of World War II he 
began work on American Business 
Corporations. Shortly before his 
death he related to Dean Griswold 
that the basic work was largely done 
and he hoped to have the book com- 
pleted by the end of the then current 
academic year, 1951. 

The specialist as well as the his- 
torian in the corporate field should 
understand the development of cor- 
poration law in this country perhaps 
more than that of other fields of law 
because, while we are greatly in- 
debted to English law in many fields, 
corporation law has been principally 
developed here. For this purpose the 
author has traced the development 
of corporation law from its early be- 
ginnings in this country to the year 
1860. 

There is a natural division be- 
tween case and statutory law in that 
the decisions in the various states 
may be cited in any state where ap- 
plicable while a corporation statute 
only applies to its own state. Becaus: 
of this distinction the book is divided 
principally into two parts. 

The first part traces the develop- 
ment of American judicial lawmak- 
ing from the earliest reported deci- 
sions through 1860. It divides this 
period into two parts, the first ending 
with 1830. The first period is note- 
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worthy for the constitutional law 
cases of Dartmouth College v. Wood- 
ward, McCulloch v. Maryland, and 
Bank of the United States v. De- 
veaux, and decisions to establish the 
right of a foreign corporation to sue 
in the courts, to establish workable 
rules of law governing corporate con- 
tracts and torts, and to lay the foun- 
dations of the law of corporate vot- 
ing, share subscriptions, preemptive 
rights and transfers of shares. 

The second period covers the thir- 
ty years ending with 1860 in which 
the decisional laws of business cor- 
porations were expanded and re- 
fined. In constitutional law notable 
decisions were made both with re- 
spect to the contractual nature of 
corporate contracts and corporate 
citizenship. It extended the protec- 
tion of the Dartmouth College case 
to individual shareholders as well as 
to the corporation itself, and, on the 
other hand, it limited that protection 
through strict construction of corpo- 
rate charters and eminent domain. 
It opened the doors of the federal 
courts more widely to the corpora- 
tion by giving it substantially the 
status of a citizen. 

The second part of the book is 
devoted to legislative lawmaking, 
principally by the Massachusetts leg- 
islature. It traces the evolution of 
industry from farming, deep-sea fish- 
ing and maritime to a factory system 
featuring cotton textile, it shows the 
rise of incorporated banking and in- 
surance, the development of the 
transportation system from canals 
and toll roads to railroads, and spe- 
cial legislative acts for each corpora- 
tion superseded by a general incor- 
poration act. 

There is also an account of the 
adoption, continuation and ultimate 
abandonment by each of the New 
England states of a type of business 
association. 

Much more could be said for each 
of these books to show their value 
to the practicing lawyer as well as the 
philosophers and historians in the 
corporate field. 

BENJAMIN WHAM 
Chicago, Illinois 
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A COUNTY JUDGE IN AR- 
CADY: SELECTED PRIVATE PA- 
PERS OF CHARLES FERNALD, 
PIONEER CALIFORNIA JURIST 
By Cameron Rogers. Glendale, Cal- 
ifornia: The Arthur H. Clark Co. 
1954. $7.00. Pages 258. 

“Arcady”, for present purposes, is 
Santa Barbara, California. Of that 
place Homer D. Crotty writes in the 
Harvard Law School Bulletin for 
December, 1954: “Santa Barbara is 
said to have the most delightful prac- 
tice of any of the cities in the south.” 
This reviewer, not being a Texan, 
accepts these assumptions arguendo; 
indeed they are corroborated by his 
own recollections of the locus in quo 
as viewed from the “Morning Day- 
light” during the course of his pil- 
grimage to the 1952 American Bar 
Association Annual Meeting. He can 
visualize also the pleasant experi- 
ences the author (a grandson of 
Judge Fernald) must have enjoyed 
at that ideal haven for research, the 
Huntington Library at San Marino, 
which is the repository of the Fernald 
papers utilized in the present volume. 

Lawyers must always be grateful 
for the publication of court records 
and biographies of judges. Such ma- 
terial illustrates “law in actio:”. 
Particularly is that true when it de- 
scribes a picturesque pioneer com- 
munity such as California during the 
days of the Gold Rush and the Civil 
War period. A native of Maine, 
Charles Fernald arrived at Santa Bar- 
bara on June 30, 1852, to visit a fel- 
low New Englander, Edward Hoar, 
for a few hours, and was forthwith 
chosen to fill a vacancy in the hazard- 
ous office of sheriff. 
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Through friendship with the na- 
tive Spanish Caltfornios he quickly 
rose to be District Attorney, County 
Judge, and (later in life) Mayor of 
Santa Barbara and United States 
Commissioner. After eight years of 
service on the bench (at $1,500 per 
year) he turned to private practice 
in 1861, at the age of thirty-one, in 
contemplation of matrimony. When 
afterwards he was urged to be a can- 
didate for office he said: “I cannot 
see . . . any great difference in prin- 
ciple between the act of soliciting an 
office of trust and profit and the act 
of asking pecuniary aid from the 
public” (page 38) . 

Interesting glimpses of the era 
emerge from these letters, elucidated 
by the comments of Mr. Rogers. 
Prisoners could easily escape from 
the adobe jails and also steal the 
court papers relating to their own 
cases or others in which thev were 
interested (page 100-1). Of Edmund 
Randolph, grandson of Washington's 
Attorney General, Judge Fernald 
writes that he “displays an opulence 
of learning, but, after all, [is] not a 
good lawyer. He seems to copy after 
a class of Irish lawyers now extinct 
whose custom it was to make a great 
speech and convict their clients 
whether guilty or innocent. . . . They 
spoke to the multitude of listeners 
rather than to the jury” (page 139). 
But Judah P. Benjamin he regarded 
as “the first and best lawyer in Ameri- 
ca” (page 181). Judge Fernald car- 
ried on an interesting correspond 
ence with his future wife, who was 
interested in politics. The Republi- 
can Party, he wrote, “represents a 
progressive idea, humane, charitable, 
just” (page 143). “Men are seldom 
reformed by abuse or reproaches. 


The Republicans cannot abolish 
slavery by that course” (page 151). 
On March 20, 1861, he expressed 
fear “that the Union on its present 
basis—to wit: a Constitution, could 
no longer exist”. Secession was trea- 
son, but is “revolution, if successful”. 
Abolitionists, believing slavery to be 
sinful, “may destroy . . . all hope of 
constitutional liberty”. Meanwhile 
England “will act as her interest dic- 
tates as she has always acted. .. . She 
cares little about the sins of the other 
nations providing that she profits 
by them” (pages 184-193). George 
Washington, he believed, was not a 
great soldier, but this fact enabled 
him to win the Revolutionary War: 
“If the British army had . . . met 
with more sharp resistance . . . it 
might have stimulated the British 
Government to much greater exer- 
tion.” As it was, the British grew 
“weary of defeating us” (page 204) . 

Judge Fernald also describes the 
beauty of the outdoor life of the 
region: how he “camped for the 
night in a forest of ancient oaks”, 
or how he followed a companion 
who sought to save ten miles by pur- 
suing a trail which became impene- 
trable and they were forced to re- 
trace their steps, or how he crossed 
a flooded river on horseback. “It was 
splendid”, but he would not wish to 
repeat the exploit. “The sea is too 
near, and a steep bluff coast, to be 
agreeable. I looked back at the tor- 
rent in triumph” (pages 154, 157, 
179). 

This book furnishes a colorful ac- 
count of an active judge's life in the 
midst of turbulent scenes. 

EpwarD DUMBAULD 
Uniontown, Pennsylvania 
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Review of Recent 


Supreme Court Decisions 


Antitrust Law ... 
Use of Interstate Busi- 
ness To Destroy Local 
Business 


"Moore v. Mead’s Fine Bread Com- 
pany, 348 U. S. 115, 99 L. ed. (Ad- 
vance p. 123), 75 S. Ct. 148, 23 U. S. 
Law Week 4026 (No. 121, decided 
December 6, 1954.) . Judgment of the 
Court of Appeals for the Tenth Cir- 
cuit reversed. 

This was a suit for treble damages 
for violation of the Clayton Act as 
amended by the Robinson-Patman 
Act. 

Petitioner operated a local bakery 
at Santa Rosa, New Mexico. Re- 
spondent was a corporation operat- 
ing a bakery at Clovis, New Mexico, 
affiliated with a chain of bakeries 
operating in New Mexico and Texas. 
When petitioner threatened to move 
his bakery from Santa Rosa, where he 
and respondent were competitors. 
a number of merchants agreed to 
purchase his products exclusively. 
Respondent labeled this a boycott 
and cut the wholesale price of bread 
in Santa Rosa from 14 to 7 cents a 
pound. No prices were cut in any of 
the other cities in which either party 
did business. The price war con- 
tinued from September, 1948, to 
April, 1949, and resulted in petition- 
er’s being forced out of business. 

Mr. Justice DoucLas, speaking for 
the Supreme Court, held that this 
type of price cutting was foreign to 
any legitimate commercial competi- 
tion. In upholding the district 
court’s award of damages to petition- 
er, the Court said that the Clayton 
Act and the Robinson-Patman Act 
barred the use of interstate business 
to destroy locai business. “If this 
method of competition were ap- 
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proved, the pattern for growth of 
monopoly would be simple. As long 
as the price warfare was strictly in- 
trastate, interstate business could 
grow and expand with impunity at 
the expense of local merchants. The 
competitive advantage would then 
be with the interstate combines, not 
by reason of their skills or efficiency, 
but because of their strength and 
ability to wage price wars” the Court 
declared. 

The case was argued by Lynell 
G. Skarda and Dee C. Blythe for 
petitioner, and by Edward W. Nap- 
ier for respondent. 


Commerce .. . 
Denial of Use of State 
Highways To Interstate 
Truckers 


®Castle v. Hayes Freight Lines, Inc., 
348 U. S. 61, 99 L. ed. (Advance 
p-. 101), 75 S. Ct. 191, 23 U. S. Law 
Week 4044. (No. 44, decided Decem- 
ber 6, 1954.) Judgment of the Su- 
preme Court of Illinois affirmed. 

A state may not deny an interstate 
common carrier the use of its high- 
ways as punishment for repeated vio- 
lations of state highway regulations. 
This holding by the Illinois Supreme 
Court was here upheld by the na- 
tion’s highest tribunal. 

The Hayes Freight Lines, Inc., is 
a carrier doing an extensive trans- 
port business in Illinois and seven 
other states. It operates under a cer- 
tificate of convenience and necessity 
issued by the Interstate Commerce 
Commission under the Federal Mo- 
tor Carrier Act. Hayes repeatedly 
violated an Illinois statute limiting 
the weight of freight that can be 
carried in commercial trucks over 
that state’s highways. Violations are 
punishable by total suspension of 
the right to use the highways for 
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periods of ninety days or one year. 
This action was brought in a state 
court to restrain Illinois officials 
from prosecuting Hayes as a re- 
peated violator. The state supreme 
court held that suspension of the in- 
terstate carriage would conflict with 
the Federal Motor Carrier Act. 

Mr. Justice Brack affirmed, speak- 
ing for the Supreme Court of the 
United States. The Motor Carrier 
Act is a comprehensive plan for regu- 
lation of the carriage of goods by mo- 
tor truck, the Court said, a plan so 
comprehensive that it greatly curtails 
the power of the states in their regu- 
lation of the highways. The Court 
concluded that suspension of the 
carrier's right to use the Illinois 
highways would be the equivalent of 
a partial suspension of its federally 
granted certificate, a clear violation 
of the federal policy. 

The Court observed that “conven- 
tional forms of punishment” could 
still be used by the states to enforce 
their highway laws, and, moreover, 
the federal statute itself requires 
motor carriers to abide by valid state 
laws. The Court suggested that Il- 
linois might obtain relief from the 
Interstate Commerce Commission 
to protect its highways. 

The case was argued by John L. 
Davidson, Jr., for petitioners and by 
David Axelrod for respondent. 


Evidence .. . 
Amount of Corrobora- 
tion Necessary To Con- 
vict on the Strength of 
Accused’s Extrajudicial 
Statements 


"Opper v. United States, 348 U. S. 
84, 99. L. ed. (Advance p. 104), 75 
S. Ct. 158, 23 U. S. Law Week 4040. 
(No 49, decided December 6, 1954) . 
Judgment of the Court of Appeals 
for the Tenth Circuit affirmed. 
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This case raised the question how 
much more evidence was needed to 
convict in addition to statements to 
police by the accused which admitted 
some of the facts but denied guilt. 

The petitioner was charged with 
violation of a federal statute that 
punishes employees of the United 
States who receive outside compen- 
sation for any services to be rendered 
in any matter before a federal de- 
partment or agency in which the 
Government is a party. Opper al- 
legedly induced one Hollifield, an 
employee of the Air Force at Wright 
Field, to recommend approval of a 
certain brand of sun goggles for pur- 
chase by the Air Force. Part of the 
Government's case rested upon cer- 
tain admissions of facts contained in 
a written statement submitted by 
Opper to the FBI and in various oral 
statements in interviews with FBI 
agents. In these statements, Op- 
per insisted that he had never 
requested anything of Hollifield, 
and that $1,000 which he gave him 
was given strictly as a loan, that 
no security was given for the loan 
and that the money had not been re- 
paid. He consistently denied any 
guilt of the offense charged. 

Hollifield and Opper were tried 
together and convicted. The con- 
viction was affirmed by the Court of 
Appeals. Before the Supreme Court 
Opper argued that his statements 
were so analogous to confessions that 
the same rules must apply, and that 
if the statements were treated as con- 
fessions, the conviction could not 
stand. 

Mr. Justice Reep, speaking for the 
Court, said that the statements in 
question were not confessions, but 
that corroboration was necessary 
since they were admissions of fact 
essential to prove the charges against 
the petitioner. This ruling was in 
spite of the Government’s argument 
that exculpatory statements do not 
have behind them the pressure of 
coercion or the inducement of es- 
caping the consequenees of a crime. 

In considering the extent of the 
corroboration necessary for a judg- 
ment of conviction, the Court 


adopted the rule that the corrobora- 
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tive evidence need not be sufficient 
independent of the statements, to 
furnish the corpus delicti. While Op- 
per’s statements did not establish a 
corpus delicti, they did tend to es- 
tablish one element of the offense 
with which he was charged—payment 
of money. His conviction was al- 
lowed to stand because the Court 
found that the independent evidence 
was sufficient to justify the jury in 
finding the other element—the ren- 
dering of services by the government 
employee. 

The case was argued by Frederick 
Bernays Wiener for petitioner and 
by John F. Davis for respondent. 


Labor Law... 
Duty of Employer When 
New Bargaining Agent 
Loses a Majority of Em- 
ployees from Its Mem- 
bership 


"Brooks v. National Labor Rela- 
tions Board, 348 U. S. 96, 99 L. ed. 
(Advance p. 111), 75 S. Ct. 176, 23 
U. S. Law Week 4038. (No. 21, de- 
cided December 6, 1954.) Judgment 
of the Court of Appeals for the 
Ninth Circuit affirmed. 

What is the duty of an employer 
toward a duly certified bargaining 
agent if, shortly after an election that 
chose the bargaining agent, the 
union has lost a majority of the em- 
ployees from its membership? 

Petitioner, the operator of an auto- 
mobile agency, refused to bargain 
with the union when, a week after 
the election he was presented with a 
handwritten letter signed by nine of 
the thirteen employees renouncing 
the victorious union. The National 
Labor Relations Board found him 
guilty of an unfair labor practice 
and the Court of Appeals enforced 
the Board’s order to bargain. 

The Supreme Court affirmed in an 
opinion written by Mr. Justice 
FRANKFURTER. In spite of petitioner’s 
argument that he was only seeking to 
vindicate the rights of the employees 
to select their bargaining representa- 
tive, the Court said that, if the em- 
ployer has any doubts about his duty 
to bargain, he can petition the Board 
for relief, but meanwhile must con- 


tinue to bargain in good faith. “The 
underlying purpose of this statute 
[the National Labor Relations Act] 
is industrial peace” the Court de- 
clared, and to secure that peace Con- 
gress has devised a formal method of 
choosing collective bargaining rep- 
resentatives and has fixed the spac- 
ing of elections. The opinion reviews 
the “working rules” set up by the 
NLRB for the conduct of elections, 
some of. which were incorporated 
into the statute by the Taft-Hartley 
Act. While the NLRB may, if the 
facts warrant, revoke a certification 
or agree not to pursue a charge of un- 
fair labor practice, the Court said, 
employers faced with the problem 
in this case cannot resort to self-help. 

The case was argued by Erwin 
Lerten for petitioner and by David 
P. Findling for respondent. 


Veterans... 
Right of Veteran To Sue 
Under the Tort Claims 
Act for, Negligence of 
Veterans Hospital 


®United States v. Brown, 348 U. S. 
110, 99 L. ed (Advance p. 120), 
75 S. Ct. 141, 23 U. S. Law Week 
4034. (No. 38, decided December 6, 
1954.) Judgment of the Court of Ap- 
peals for the Second Circuit af- 
firmed. 

This case raised again tlie trouble- 
some question of the righ¢ of service- 
men to sue for damages for injuries 
under the Federal Tort Claims Act. 
In Brooks v. United States, 337 U.S. 
49 (1948), the Court allowed recov- 
ery under the Act where two soldiers 
on leave were negligently injured on 
a public highway by an army truck. 
In Feres v. United States, 340 U.S. 
135 (1950), recovery under the Act 
was denied to a serviceman injured 
while on active duty. . 

The present suit was filed under 
the Tort Claims Act to recover dam- 
ages for allegedly negligent treat- 
ment of an injured knee in a Veter- 
ans Administration hospital. The 
veteran had been honorably dis- 
charged in 1944 because of the knee 
injury. The alleged negligence oc- 
curred during an operation in 1951. 
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The district court dismissed the com- 
plaint on the theory that the Veter- 
ans Act, 48 Stat. 526, 38 U. S. C. § 
50la, provided the exclusive remedy. 
The Court of Appeals for the Second 
Circuit reversed. 

Mr. Justice DoucLas, speaking for 
the Court, held that this case was 
controlled by the Brooks doctrine 
and not by that of the Feres decision, 
and accordingly recovery under the 
Act was allowed. Distinguishing the 
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(Continued from page 100) 

States, suggests that appropriate study 

and consideration be given by the 

Congress to the advisability of pro- 

viding an official residence for the 

occupant of that high office. 

Although its statutory duties do not 
include the recommendations of ade- 
quate survivor pensions for widows 
and dependents of the officials whose 
salaries are the subject of this report, 
the Commission strongly suggests that 
the Congress should consider the very 
exhaustive Task Force report of this 
Commission on that subject in order 
that in addition to the recommenda- 
tions herein contained, appropriate 
legislation providing adequate con- 
tributory pensions for that purpose 
might be enacted. It is noted that 
unlike other Federal officers and em- 
ployees, no provision whatever exists 
for pensions for widows and depend- 
ents of Justices of the Supreme Court 
of the United States and Federal 
Judges, and inadequate provision is 
presently made for pensions for wid- 
ows and dependents of Members of 
Congress. In the opinion of the Com- 
mission, this situation should be rem- 
edied promptly. 

As a member of the Commission 
and as one who for years has fol- 
lowed the travel of the endeavors of 
the American Bar Association to 
bring about appropriate legislation 
for the judicial branch of the Fed- 
eral Government to be properly com- 
pensated, I am concerned that sever- 


two lines of cases, the Court said 
that the “peculiar and special rela- 
tionship of the soldier to his super- 
iors” accounted for the Feres ruling. 
Here, the respondent was not on ac- 
tive duty nor subject to military dis- 
cipline when the alleged negligence 
took place, and the Feres ruling was 
therefore inapplicable. The Court 
announced that it was adhering to 
both the Feres and Brooks doctrines. 

A dissent by Mr. Justice BLack, in 


al bills have been introduced setting 
forth compensation considerably less 
than that recommended by the Com- 
mission. Rumor has it that others 
will be introduced. The only opposi- 
tion that I personally have any 
knowledge of either directly or by 
hearsay to the compensation pro- 
posed by the Commission comes from 
certain rural territories of the United 
States. Those of you who live in rural 
areas must remember that it is only 
on an average of twenty years that 
these salaries of the Congress and the 
judiciary are adjusted. And also with 
the tremendous acceleration of the 
industrial revolution involving the 
whole land, what is rural today is 
metropolitan tomorrow—what is 
agricultural today is industrial to- 
morrow. The raises proposed are 
not as much as they appear to be at 
first blush. By way of example, the 
recommended gross increase of $12,- 
500 for a member of Congress repre- 
sents a net increase over the present 
salary in terms of the remainder 
after taxes of $8,494. However, in 
net purchasing power in terms of 
the 1939 dollar the Congressman re- 
ceives an increase of only $1,472. 

It seems to me there is nothing 
that should appeal more to the law 
yer than the absolute necessity of 
thoroughly paying our Congress and 
the federal judiciary. I ask each of 
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which Mr. Justice Reep and Mr. Jus- 
tice MINTON joined, pointed out 
that a soldier injured in an army 
hospital cannot recover damages un- 
der the Act; to allow a discharged 
veteran to recover when a soldier 
cannot, the dissent declared, is an 
“unjustifiable discrimination which 
the Act does not require”. 

The case was argued by Samuel D. 
Slade for petitioner and by Lee S. 
Kreindler for respondent. 


you who believes as I believe that 
the salaries recommended by the 
Commission are fair, just and equi- 
table to write your respective Con- 
gressman and Senators requesting 
that any Bill passed should be com- 
mensurate with the Commission's 
recommendations; and if there has 
to be a discrepancy that obviously 
the discrepancy at the higher bracket 
will cause less injustice than in the 
lower. 

On Tuesday, February 22, 1955, 
immediately after the adjournment 
of the House of Delegates, the dedi- 
cation ceremonies of the Cromwell 
Memorial Library at the American 
Bar Center will be held. We must 
ever be mindful as well as grateful 
that it was this great lawyer who 
first remembered. us with a sizable 
bequest, which bequest initiated and 
made possible the American Bar 
Center, and we ought, as many as 
possible, to honor him by attending 
these services. Buses will be provided 
to transport all.who wish to go from 
the Edgewater Beach Hotel to the 
American Bar Center and return. 

There will also be buses Sun- 
day afternoon, February 20; from 
3:00 to 5230, to wramsport those who 
wish to go out to the headquarters 
to inspect the same and staff mem- 
bers will be present to properly sh 


you around. 
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The current product of courts, 





departments and agencies 


Administrative Law .. . 
subpoenas 


* Construing a new provision in the 
Immigration and Nationality Act of 
1952, the Court of Appeals for the 
Third Circuit has ruled that a pro- 
vision granting immigration officers 
power to subpoena “witnesses” does 
not mean that parties may be sub- 
poenaed under the guise of wit- 
nesses. 

The case arose because of the re- 
fusal of a naturalized citizen to ap- 
pear in respons¢ to a subpoena at 
an administrative hearing which was 
the opening chapter in a course of 
action by which the Government was 
seeking to obtain denaturalization 
through eventual court action. The 
power to subpoena was based on a 
section [8 U.S.C.A. §1225 (a) ] of the 
statute providing that “any immigra- 
tion officer...shall have power to 
require by subpoena the attendance 
and testimony of witnesses before 
immigration officers/. . .” 

Warning that the word “witness” 
is likely to be ambiguous, the Court 
held that a citizen confronted with 
an administrative proceeding posing 
a challenge to his right to retain citi- 
zenship could not be regarded as a 
“witness” under the statute so as to 
be compelled to appear and testify 
against himself. The Court was im- 
pelled to its conclusion partly be- 
cause the Act in several other sec- 
tions, when providing for subpoena 
power, specifically includes parties, 
whereas §1225(a) does not. The 
Court felt, moreover, that since the 
- Act makes denaturalization an ad- 
versary proceeding, surrounded by 
safeguards, it would be inconsistent 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 
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to allow an immigration officer, 
armed with subpoena power over the 
party involved, to foreclose by ad- 
ministrative action those safeguards. 

(U.S. v. Minker, C.A. 3d, Decem- 
ber 1, 1954, Hastie, J.) 


Attorneys ... 
disbarment 


* A teaching that an attorney can- 
not be disbarred summarily from 
practice in a particular court, ex- 
cept for a contempt committed in 
open court, is contained in a recent 
decision of the Court of Appeals for 
the Ninth Circuit. 

The disbarred attorney had ob- 
tained a restraining order for a cli- 
ent in the United States District 
Court for the Southern District of 
California. Four days later the mat- 
ter was again before the district 
court with a different judge presid- 
ing. The judge found that the at; 
torney had committed a fraud on the 
court by procuring the restraining 
order and set it aside. He then read 
an already prepared order of dis- 
barment and handed it to the clerk 
for entry. This was not done in a 
separate proceeding, and the attor- 
ney claimed he had no knowledge 
that the judge intended to do any- 
thing other than set aside the re- 
straining order. 

Under these circumstances, the 
Court held, the district court had 
denied the attorney due process of 
law under the Fifth Amendment and 
that the district court lacked juris- 
diction to enter the disbarment or- 
der. “A federal court”, the Court 
said, “is without jurisdiction to dis- 
bar an attorney for a contempt not 
committed in or near a hearing then 
being conducted, where due process 
is denied him by failing to give him 
notice that his disbarment is being 
considered or by failing to give him 
an opportunity to prepare and pre- 
sent a defense.” 
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The decision of the Court left 
standing the power to disbar for a 
contempt in open court, and Judge 
Chambers, in a concurring opinion, 
offered a colorful example to which 
it might apply: “Venturing into the 
unknown, I suggest that if Morris 
Lavine [the attorney] had come into 
court with six guns at his side and 
fingers on triggers demanding that 
a district judge sign an order, the 
district judge would have power 
then and there without formality to 
disbar Mr. Lavine.” 

(Matter of Los Angeles County 
Pioneer Society, C.A, 9th, November 
26, 1954, Denman, J.) 


Attorneys ... 
unauthorized practice 


® The Supreme Court of Arkansas 
has held that a bank cannot use 
its own house attorneys to conduct 
court proceedings in matters in 
which the bank is acting in a fiduci- 
ary capacity as personal representa- 
tive, guardian or conservator. Such 
activity, the Court ruled, constitutes 
unauthorized practice of the law by 
a corporation. 

Involved in the action for an in- 
junction instituted by the Arkansas 
Bar Association was a Little Rock 
bank which employed full-time two 
licensed attorneys. These attorneys 
prepared all petitions, orders and 
other instruments required in es- 
tates the bank was administering 
and made appearances and presented 
these instruments in probate and 
chancery courts. 

The bank conceded that as a cor- 
poration it was not legally able to 
practice law under Arkansas stat- 
utes. But, it contended, any individ- 
ual or corporation may appear in 
court and “practice law” for himself 
and in connection with his own busi- 
ness, and that’s all the bank was 
doing. 

The Court rejected this argument, 
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holding that a trustee or a personal 
representative does not act for him- 
self. The Court declared: 


...an_ individual or corporation 
such as the [bank] here is not looking 
after its own business when, acting as 
an administrator, an executor, guard- 
ian or in a similar fiduciary capacity, 
it undertakes to use the processes of 
the courts of this state in administer- 
ing and settling the affairs of its cestui 
que trust. Stated specifically we hold 
that a person who is not a licensed at- 
torney and who is acting as an admin- 
istrator, executor or guardian cannot 
practice law in matters relating to his 
trusteeship on the theory that he is 
practicing for himself. . . . the [bank], 
although acting through an employee, 
who is a licensed attorney, cannot 
practicé law in the probate and chan- 
cery courts on the theory that it is 
handling its own business. The very 
term itself it seems to us implies that 
a trustee or personal representative is 
not acting for himself and in connec- 
tion with his own business affairs but 
on the contrary is acting for others 
who ordinarily would be the bene- 
ficiaries. 

The Court also directed the lower 
court to enjoin the bank from adver- 
tising its availability as a fiduciary. 
In this connection it had been shown 
that the bank advertised its services, 
but that the advertisements recom- 
mended the reader consult his own 
attorney and did not hold the bank 
out as an attorney. The bank’s house 
attorneys had admitted that it had 
been difficult to avoid giving legal 
advice to persons who responded to 
the advertising. 

(Arkansas Bar Association v. Un- 
ion National Bank, Sup. Ct. Ark., 
October 11, 1954, Ward, J.) 


Constitutional Law . . . 
segregation 

® Anocher federal district court has 
read the School Segregation Cases, 
347 U.S. 483, as having no effect out- 
side public education, and specifical- 
ly not affecting the rights of states 
to segregate as to recreational facili- 
ties, as long as equal facilities are 
furnished. 

Thus ruling is the United States 
District Court for the Northern Dis- 
trict of Georgia, which says that the 
“separate but equal” doctrine is not 
in conflict with the Fourteenth 





Amendment, and that the Supreme 
Court rejected the doctrine “only as 
it applied to public education”. 

Not quite so confident, but reach- 
ing the same result, is the United 
States District Court for the District 
of Maryland, which refused to ex- 
tend the public-school holding to 
public beach and swimming facili- 
ties in Lonesome v. Maxwell, 123 F. 
Supp. 193 (40 A.B.A.]. 872; October, 
1954). 

Public golf courses were involved 
in the instant case. Atlanta main- 
tains seven, but precludes Negroes 
from using any of them by city ordi- 


nance. Thus, under the “separate, 


but equal” doctrine, and without 
resort to the public-school doctrine, 
the Court ordered the city to dis- 
continue barring Negroes from the 
courses. The Court, however, post- 
poned the effect of its order to allow 
the city a “reasonable opportunity” 
to put into effect regulations setting 
aside some courses for Negroes on a 
segregated basis. 

(Holmes et al. v. City of Atlanta 
et al., U.S. D.C. N.D. Ga., July 8, 
1954, Sloan, J., 124 F. Supp. 290.) 


Courts... 
prohibition 

® Two sentences in an opinion of 
the Ohio Supreme Court have gen- 
erated some apparently unique legal 
proceedings that will determine 
whether any remedy exists by which 
a trial judge can obtain expunge- 
ment from a supreme court opinion 
of remarks which he deems reflect 
adversely on his judicial capacity 
and integrity. The aggrieved trial 
judge declares that the cases will de- 
cide whether the Ohio Supreme 
Court is “above law, the people and 
the Constitution”. 

The now-complicated proceedings 
began with the trial of Frank Hash- 
mall before a jury in the Court of 
Common Pleas of Summit County, 
Akron, Ohio, with Judge Walter B. 
Wanamaker presiding. Tried on a 
two-count indictment, Hashmall was 
found guilty by a jury of using a 
false and fictitious name in an ap- 
plication for a certificate of title to 
a motor vehicle and of giving a false 
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or fictitious address in an application 
for a certificate of title. Judge Wana- 
maker sentenced Hashmall on each 
count to indeterminate imprison- 
ment terms of six months to five 
years and ordered the sentences 
served consecutively. 

On appeal, the Ohio Supreme 
Court, in a per curiam opinion, af- 
firmed the convictions [160 Ohio St. 
565, 117 N.E. 2d 606], but ruled that 
Judge Wanamaker had abused his 
discretion in making the sentences 
consecutive. The Court modified the 
judgment to concurrent sentences. 

Then the Court punched the hor- 
net’s nest by dropping these two 
sentences, referring to the consecu- 
tive sentencing, into its opinion: 

... The record discloses that the 

trial court probably did this because 

he was advised that defendant was a 

Communist. However, a Communist 

is entitled to even-handed justice in 

our courts. 

The West Publishing Company 
thought these remarks significant 
enough to make a headnote in the 
Northeastern Reporter: “A Com- 
munist is entitled to even-handed 
justice”, and keyed it to Constitu- 
tional Law 252. 

Judge Wanamaker thought the 
remarks uncalled-for, untrue, offen- 
sive and damaging to his judicial 
reputation and standing. He wrote 
a letter to all members of the Su- 
preme Court asking that the two 
sentences be expunged from the 
opinion. Hearing nothing, he wrote 
again three weeks later, renewing his 
request and asking: “When a per- 
son does not acknowledge correspon- 
dence, it can fairly be presumed he 
is on vacation. Can the same be pre- 
sumed of a conscience?” 

The correspondence was ineffec- 
tual, and Judge Wanamaker then 
filed a formal application to ex- 
punge the challenged sentences. The 
application was supported by affida- 
vits that during his twenty-three 
years on the bench Judge Wanamak- 
er had sentenced all persons con- 
victed on multiple counts by juries 
to consecutive sentences, except in 
two instances. The application asked 
that the language be expunged “as 
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a matter of justice and right”. 
Judge Wanamaker also attempted 
to file in the Supreme Court an “af- 
fidavit of disqualification” by which 
he sought to declare the Supreme 
Court justices disqualified to pass on 
the application for expungement un- 
der a section of the Ohio Constitu- 
tion providing that if any judges of 
the Supreme Court “shall be unable, 
by reason of. ..disqualification ... 
to consider and decide a cause” then 
the Court may summon judges from 
any court of appeals to replace them. 
The affidavit sought to disqualify the 
entire. Supreme Court, except one, 
who would have the right to choose 
the replacement judges. 

The clerk of the Supreme Court, 
however, refused to file Judge Wana- 
maker’s affidavit of disqualification. 
The judge then sought a writ of 
mandamus against the clerk but this 
was denied by a court of appeals on 
the ground that it had no jurisdic- 
tion of an action against the clerk of 
the Supreme Court, since the clerk 
was an arm of the Court. This case 
is mow on appeal to the Supreme 
Court. 

Two days after the mandamus ac- 
tion was commenced, the Supreme 
Court struck from its files the appli- 
cation to expunge. Judge Wanamak- 
er then commenced an action for 

_a writ of prohibition against the 
members of the Supreme Court. The 
justices demurred and the court of 
appeals denied the writ on the 
ground that it had no jurisdiction 
to issue the writ against the Supreme 
Court. This case is likewise on ap- 
peal to the Supreme Court. 

Thus the unique question is pre- 
sented: May an inferior court issue a 
writ of prohibition against a superi- 
or court? And if it may not, is 
an ultimate superior court indeed 
“above the law’? 

Admitting the novelty of his posi- 
tion, Judge Wanamaker argues that 
to deny the right of an inferior court 
to issue the writ would be to create 
a “tyranny of superior officialdom 
fof] men...no longer capable of 
error or wrong doing”. 

To the justices, the issue is simple: 

An inferior court has no power to 
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issue a writ of prohibition against 
members of a superior court. 

(State ex rel. Wanamaker v. Mil- 
ler and Ohio ex rel. Wanamaker 
v. Weygandt et al., Sup. €t. Ohio. 
Note: These cases are pending. 
Sources of the above material are 
the Akron Legal News, April 15, 
1954, and the briefs of the parties.) 


Elections . . . 
designation of race of 
candidate on ballot 


® An Oklahoma law requiring the 
placing of the word “Negro” in pa- 
renthéses after a colored candidate's 


. name on the ballot does not deprive 


the candidate of the equal protec- 
tion of the laws or of any rights, 
privileges and immunities under the 
Federal Constitution, according to 
the United States District Court for 
the Western District of Oklahoma. 

The Oklahoma Constitution states 
that the word “Negro” means a per- 
son of “African descent” and that 
“the term ‘white race’ shall include 
all other persons”. An Oklahoma 
statute requires a candidate to de- 
clare himself as either “white or Ne- 
gro”, and provides that “any candi- 
date who is other than of the white 
race, shall have his race designated 
upon the ballots in parenthesis after 
his name”. 

In dismissing an action for dam- 
ages brought by a Negro candidate 
for senator in the state’s Democratic 
primary, against the state election 
board, the Court held: “The placing 
of the word ‘Negro’ on a ballot 
after the name of a candidate is 
merely descriptive and _ properly 
serves to inform the electors of the 
fact that the candidate is of African 
descent. It likewise serves to inform 
the voters that the other candidates 
are members of the ‘white race.’ It 
is, therefore, my opinion that the 
plaintiff has not been deprived of 
the equal protection of the laws or 
any rights, privileges or immunities 
secured by the Constitution of the 
United States.” . 

(McDonald v. Key et al., US. 
D.C. W.D. Okla., October 18, 1954, 
Chandler, J., 125 F. Supp. 775). 





Evidence .. . 
parol evidence 


® The Supreme Court of Oklahoma 
has ruled that parol evidence may 
be employed to supply a duration to 
a written memorandum of employ- 
ment, where the writing itself is si- 
lent as to the duration of employ- 
ment. 

The employer had signed a letter 
to the employee stating that the em- 
ployee was to receive a certain week- 
ly salary and sales commission. The 
writing, however, contained nothing 
about the length of the period of 
employment. Shortly thereafter, the 
employer notified the employee that 
he would not be hired. At the trial, 
the employee was permitted to testi- 
fy that in the negotiations leading 
to the letter it was orally agreed the 
employment period would be for one 
year. 

The Court held that the written 
memorandum was incomplete and 
that parol evidence properly could 
be allowed to supply the omission, 
although it could not be inconsist- 
ent with or repugnant to the written 
agreement. This rule is applicable to 
employment contracts, the Court de- 
clared. 

One judge dissented on the ground 
that the written memorandum was 
complete since most employment 
contracts are for indefinite duration. 
Therefore, in his view, parol evi- 
dence was not proper and would 
vary the terms of the writing, which, 
by its silence on duration, was an 
indefinite contract terminable at the 
will of the employer. 

(Ross v. Stricker et al., Sup. Ct. 
Okla., October 6, 1953, as amended 
October 15, 1954, Blackbird, J., 275 
P. 2d 991.) 


Husband and Wife .. . 


good-bye, common law 


® The common-law fiction of the 
unity of husband and wife does not 
exist in Illiniois so as to prevent the 
conviction of spouses for conspiracy, 
according to the Supreme Court of 
that state. 

The husband and wife were joint- 
ly indicted and convicted for viola- 
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tion of the Uniform Narcotic Drug 
Act. They contended this was im- 
proper because at common law a 
husband and wife were considered 
as one person, and that therefore 
they could not be guilty of conspira- 
cy, a crime requiring the participa- 
tion of more than one person. 

In a holding of first impression in 
the state, the Court said that “no 
relevant reason which might have 
supported the asserted common- 
law rule exists today [and] that a 
husband and wife who enter into a 
criminal conspiracy are not immu- 
nized from prosecutian by surviving 
radiations from the common-law fic- 
tion of unity of husband and wife”. 
Supporting its conclusion, the Court 
adverted to the common-law basis 
for the rule and noted the retreat of 
modern case law and statutes from 
common-law husband-and-wife con- 
cepts, pointing to the right of mar- 
ried women to own separate proper- 
ty, the removal of the presumption 
of coercion of wife by husband and 
the right of either spouse to testify 
against the other. 

(Illinois v. Martin et al., Sup. Ct. 
Ill., September 23, 1954, rehearing 
denied November 15, 1954, Schaefer, 
C.J., 122 N.E. 2d 245.) 
® Also dealing with the common- 
law fiction of unity of husband and 
wife, the Supreme Court of Utah has 
split three ways in holding that a 
wife may maintain a tort action 
against her husband. The wife’s ac- 
tion was for an intentional assault 
committed during the interlocutory 
period of their divorce, 

The Court based its ruling on the 
state’s married women’s emancipa- 
tion statutes and declared that these 
should be liberally construed to ef- 
fect changes in the common law in- 
tended by the legislature. While the 
Court conceded that a procedural 
statute of the state providing that a 
wife could “sue and, be sued in the 
same manner as if she were unmar- 
ried” would not confer a substantive 
right, it declared that other statutes, 
when read in conjunction with this, 
supported the action. 

The, Court warned that its posi- 
tion would not give rise to.a plethora 

















































of husband-wife tort actions “for any 
unwanted caress, kiss or other physi- 
cal contact as sometimes claimed”. 
Any action based upon ordinary 
physical contacts between husband 
and wife would be barred by the con- 
sent implied in the marital relation- 
ship, the Court explained. That con- 
sent might be withdrawn, however, 
the Court continued, or the consent 
might not extend to “intentionally 
inflicted serious personal injuries”, 
in which cases liability would at- 
tach. 

One judge concurred specially, 
preferring to confine the Court's 
ruling to the facts of the specific 
case: that a right of action existed 
during the interlocutory divorce 
period for an intentional tort. 

Two judges dissented. They felt 
that the majority had misappre- 
hended the effect of the state’s stat- 
utes on the common-law immunity 
doctrine. The emancipatory statutes, 
they contended, did not mention tort 
liability and the Court was not jus- 
tified in extending them beyond 
their terms. “Concededly there seems 
to be little or no logical reason why 
a wife should be able to recover 
against her husband for a broken 
promise but not for a broken arm”, 
they said. “However, it is for the 
legislature, not us, to give such a 
right.” 

(Taylor v. Patten, Sup. Ct. Utah, 
October 26. 1954, Wade, J., 275 P. 
2d 696.) 


Insurance Law .. . 
exclusions 


® Squaring with most other courts 
that have considered the point, the 
Court of Appeals for the Eighth Cir- 
cuit has held that an insured motor- 
ist who participates in a share-the- 
ride deal and receives voluntary con- 
tributions from his passengers is not 
operating a “livery conveyance” 
within the meaning of that term in 
a policy exclusion. 

The insured had built a housing 
over the bed of his truck and had in- 
stalled lengthwise seats. There he 
transported fellow workers who paid 
him thirty cents for a twenty-mile 
round trip. He did not hold his 


What's New in the Law 


truck out for public hire, nor did he 
solicit riders. One day an accident 
occurred, and the riders claimed 
damages against the insured. 

The policy contained the regular 
exclusion that it did not apply “. . . 
while the automobile is used as a 
public or livery conveyance... .” 
The insurer contended the insured’s 
vehicle was being used as a “livery 
conveyance” and sought to have its 
non-liability spelled out in a declara- 
tory judgment. 

The case was governed by Arkan- 
sas law, but since there were no de- 
cisions in that state on the point, the 
Court turned to other jurisdictions 
and found the substantial precedents 
to be that a vehicle used in a share- 
the-ride program is neither a “‘pub- 
lic” nor “livery” conveyance because 
it is not used indiscriminately to car- 
ry the public, but is limited to cer- 
tain persons and particular occasions 
or governed by special terms. 

(Allstate Insurance Company v. 
Roberson et al., C. A. 8th, December 
7, 1954, Woodbrough, J.) 


Labor Law .. . 

injunctions 
® The Norris-LaGuardia Act still 
bars an employer from obtaining an 
injunction against his employees in 
a labor dispute, despite the Taft- 
Hartley Act’s provision that “suits 
for violation of .contracts between 
an employer and a labor organiza- 
tion” may be brought. This is 
the decision of the Court of Appeals 
for the First Circuit in a case in- 
volving this point for the first time 
on the court-of-appeals level. 

The complaint alleged that the 
union was striking as a result of a 
dispute over hours of employment 
and that the strike was in violation 
of an existing collective bargaining 
contract because the union had re- 
fused to submit the dispute to arbi- 
tration. The district court denied an 
injunction on the authority of the 
anti-injunction provisions of Norris- 
LaGuardia. But the employer con- 
tended that Norris-LaGuardia was 
repealed pro tanto by §301 (a) [29 
U.S.C.A. 185 (a) ] of Taft-Hartley al- 
lowing “suits” against unions. An 
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action for an injunetion is a “suit”, 
it claimed. 

The Court agreed with the district 
court that a “labor dispute” within 
the meaning of Norris-LaGuardia 
was involved and that therefore an 
injunction was barred. The Court 
noted that since §301(a) did not 
specifically mention Norris-LaGuar- 
dia, any repeal would have to be by 
implication and such repeals are not 
favored. The Court read Taft-Hart- 
ley as providing only for employer 
suits against unions looking toward 
judgments for damages, and reserv- 
ing anti-union injunctions for the 
NLRB in connection with enforce- 
ment of its orders. 

A similar holding was reached by 
the United States District Court for 
the Northern District of California 
on July 9, 1954, in Sound Lumber 
Company v. Lumber & Sawmill 
Workers Local Union, 122 F. Supp. 
925. 

(W. L. Mead, Inc. v. International 
Brotherhood of Teamsters, etc., C.A. 
Ist, November 18, 1954, Magruder, 


C.J.) 


Notice by the Board 


® The following jurisdictions will 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1955 Annual Meeting 
and ending at the adjournment of 
the 1958 Annual Meeting: 


Arkansas Nevada 
Colorado New Hampshire 
Delaware New York 
Georgia Ohio 

Idaho Oregon 

Indiana Rhode Island 
Louisiana Utah 

Maryland West Virginia 
Minnesota 


Elections will be held in the States 
of Kansas and Virginia to fill the 
vacancies for the term expiring at 
the adjournment of the 1956 An- 
nual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1955 must 
be filed with the Board of Elections 
not later than March 25, 1955. Peti- 
tions received too late for publica- 
tion in the March issue of the 
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Wills... 
afterborn children 


© A complex will situation caused 
by an afterborn child and a renounc- 
ing widow has been solved by the 
New York Supreme Court’s Appel- 
late Division, Second Department. 

The testator, childless when he 
made his will, left one half his es- 
tate to his wife and one half to col- 
lateral relatives. When the testator 
died, there was an afterborn child, 
who under New York statute was en- 
titled to two-thirds of the estate to be 
created from the shares of the “de- 
visees and legatees, in proportion to 
and out of the parts devised and be- 
queathed to them dy such will”. 
Creation of the afterborn’s two- 
thirds share would therefore have 
reduced the widow’s and relatives’ 
share each to one-sixth. 

The widow then renounced and 
elected to take her statutory share— 
one-third of the estate—“‘as in in- 
testacy”. New York law further pro- 
vides that upon such an election “the 


of Elections 


JourNnaL (deadline for receipt, Jan- 
uary 28) cannot be published prior 
to distribution of ballots, which will 
take place on or about April 1, 1955. 

Forms of nominating petitions 
may be obtained from Headquarters 
of the American Bar Association, 
1155 East Sixtieth Street, Chicago 
37, Illinois. Nominating petitions 
must be received at the Headquar- 
ters of the Association before the 
close of business at 5:00 p.m. March 
25, 1955. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred fifty 
days before the opening of the an- 
nual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State from which a State Dele- 
gate is to be elected in that year, may 
file with the Board of Elections, con- 
stituted as hereinafter provided, a 
signed petition (which may be in 
parts), nominating a candidate for 








will shall be valid as to the residue 
remaining after the elective share 
. . . has been deducted. . . .” Treat- 
ing the afterborn child’s two-thirds 
as a statutory legacy, the surrogate, 
in order to give the widow one-third, 
deducted two-fifteenths from the 
child and one-thirtieth from the rel- 
atives and added it to the widow’s 
share. This left the distribution: one- 
third to the widow, eight-fifteenths 
to the child and two-fifteenths to the 
relatives. 

The Court held that the surrogate 
had gone astray in treating the after- 
born child’s share as being subject to 
reduction to create the widow’s one- 
third share. Both the child and the 
widow were entitled to receive their 
shares as if the testator had died in- 
testate, the Court stated. Thus the 
proper distribution of the estate, 
the Court concluded, was one third 
to the widow and two-thirds to the 
child, with “nothing left for the 
relatives”. 

(Vicedomini v. Vicedomini, N.Y. 
S.C., App. Div., 2d Dept., December 
6, 1954, Murphy, J.) 


the office of State Delegate for and 
from such state. 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

Boarp OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve 
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Charles B. Nutting, Editor-in-Charge 














" In the following article, Mr. Driedger outlines the legislative process in Canada. 
Lawyers of the United States will be particularly interested in the author’s com- 
ments on the functions of the Department of Justice and his exposition of the 
Canadian and English views regarding legislative history. 





The Legislative Process in Canada 
By Elmer A. Driedger, Q.C., B.A., LL.B., 
arliamentary Counsel, Department of 
Justice, Ottawa, Canada. 


® The exercise of legislative author- 
ity by popular assemblies in an ef- 
ficient manner is one of the problems 
inherent in a democratic system of 
government. Obviously, several hun- 
dred people or more cannot be ex- 
pected to sit around a table in one 
room and jointly formulate a leg- 
islative policy or compose a Stat- 
ute. Nevertheless, you in the United 
States and we in Canada believe that 
democratic government is the best; 
but we must make it work. 

In the old Roman republic, laws 
were framed by the executive and 
presented to the assembly for ac- 
ceptance or rejection. In the Ameri- 
can republic, as I understand it, 
the executive does not participate in 
the framing of legislation or legisla- 
tive policy—the function of law-mak- 
ing, in all its aspects, belongs exclu- 
sively to the assembly, and is effec- 
tively exercised by delegating the 
formulation of policy and the draft- 
ing of bills to committees of its own 
body, who are assisted in their work 
by technical and expert staffs. 

In Canada, following the English 
system of responsible cabinet govern- 
ment, the executive and legislative 
branches of government have a com- 
mon denominator in the cabinet, 
which initiates legislative policy and, 
with the assistance of the permanent 
civil service, frames the measures de- 
signed to carry it out, and then pre- 
sents it to the assembly for accept- 
ance, rejection or modification as the 
assembly, after full and free discus- 
sion and debate, sees fit. 


In the following pages I shall 
attempt to describe briefly the leg- 
islative system in Canada, but before 
doing so, I feel I should, at the risk 
of being didactic, give an outline of 
our parliamentary system of govern- 
ment. 

Canada is also a federal state, leg- 
islative authority being divided be- 
tween the Parliament of Canada on 
the one hand, and the legislatures of 
the provinces on the other. Legisla- 
tive authority in the national field is 
vested in Parliament, which consists 
of the Sovereign, an elected House 
of Commons and an appointed Sen- 
ate. The Sovereign is the person who 
from time to time is the Sovereign of 
the United Kingdom, and is repre- 
sented in Canada by the Governor 
General. Executive authority is vest- 
ed de jure in the Sovereign, but 
de facto in the Canadian Cabinet. 
There is no connection between the 
government of the United Kingdom 
and the government of Canada; leg- 
islative and executive authority of 
the United Kingdom does not extend 
to Canada. 

The Governor General is appoint- 
ed by the Sovereign on the advice of 
the Canadian Prime Minister, and 
executive authority can be exer- 
cised by or in the name of the Sov- 
ereign in respect of Canada only on 
the advice of the Canadian Cabinet 
or some member thereof, who must 
assume full responsibility for the 
action taken. The members of the 
Cabinet belong to the political party 
commanding a majority in the House 





of Commons, and are selected by the 
Prime Minister, who is the leader 
of that party. Members of the Cab- 
inet must be members of the Senate 
or House of Commons, and, in prac- 
tice, all but one are members of the 
House of Commons. The maximum 
duration of a Parliament is five years, 
but a government can be voted out 
of office at any time. The Cabinet 
must at all times command the sup- 
port of a majority in the House of 
Commons, and a defeat in the House 
of Commons on any issue is followed 
by the resignation of the Prime Min- 
ister and his entire Cabinet, and 
another election. Members of the 
Senate are appointed for life by the 
Governor General on the advice of 
the Prime Minister. 

2. The Origin of Legislative Policy. 

Any member of the Senate or the 
House of Commons is free to intro- 
duce a bill in either House, subject 
to the rule that money bills must be 
sponsored by the Cabinet and must 
originate in the House of Commons. 
However, a public bill has little 
chance of being enacted unless it is 
supported by the government.’ The 
government controls the time of the 
House of Commons and most of 
it is spent in considering measures 
placed before the House by the gov- 
ernment. For practical purposes, 
therefore, all legislation (except pri- 
vate bills, as for example, bills for 
the incorporation of companies) is 
initiated by the government. 

Legislative policy is, in the first 
instance, settled and determined by 
the Cabinet. Suggestions for legisla- 
tion may, of course, originate else- 
where—in the civil service, in repre- 
sentations made to the government 
by private individuals or organiza- 
tions, in reports of commissions of 
inquiry appointed by the govern- 
ment—but the Cabinet determines 
the policy and decides whether or 
not legislation should be sponsored 
to give effect to that policy. 

In order to assist in the considera- 
tion of legislative policy, a commit- 
tee of the Cabinet has been estab- 





1. The term “government” in this paper is 
intended to mean the Cabinet, supported by 
the majority party in the House of Commons. 
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lished ‘known as the Legislation 
Committee. The chairman of the 
committee is the Minister of Justice, 
who.is a member of the Cabinet and 
is also the Attorney General of Can- 
ada. Legislative proposals are sub- 
mitted to the Cabinet by the minis- 
ters in charge of the department 
or branch of the government con- 
cerned, and in the first instance are 
considered by the Legislation Com- 
mittee. The minister and officials of 
his department appear before the 
Committee, where the proposal ‘is 
expounded at length and fully dis- 
cussed. When the Legislation Com- 
mittee is satisfied that all material 
has been placed before it, and that 
the major questions of policy have 
been identified, the proposal is sub- 
mitted to the full Cabinet. If the 
Cabinet approves the proposal, the 
sponsoring Minister is requested to 
give to the Department of Justice 
complete instructions for the prepa- 
ration of the necessary bill. Instruc- 
tions may not be given to the Depart- 
ment of Justice for the preparation 
of a bill until the policy has been 
submitted to the Cabinet and has 
been approved. 

3. The Framing of Legislation. 

The. Department of Justice is 
charged with the duty and responsi- 
bility of preparing government leg- 
islation, and for this purpose a draft- 
ing organization exists within the 
Department, known as the Legisla- 
lation Section, under the direction 
of the parliamentary counsel. The 
Department of Justice prepares bills 
only for the government and not for 
private members—any private mem- 
ber intending to sponsor a bill must 
find his own way of having it pre- 
pared. As a rule, instructions in the 
form of a draft bill are not desired. 
The function of a legislative drafts- 
man is to give verbal expression to 
legislative policy; he must ascertain 
in detail what that policy is, then 
consider what particular provisions 
are required to carry that policy into 
effect. Presentation to him of a draft 
bill does not relieve him of the ne- 
cessity of inquiring into the legisla- 
tive policy and deciding for himself 
how it should be implemented. 


Before the drafting begins, officials 
of the sponsoring department are 
called in and cross-examined on the 
details of the proposed scheme. Dur- 
ing the course of the discussions, new 
points of policy may emerge for 
decision and it may become apparent 
that modifications in the prescribed 
policy will have to be made in order 
to make it workable. Changes in 
policy during the drafting stages 
must be referred back to the minis- 
ter concerned. 

Having acquainted himself. with 
the legislative objectives, and in- 
formed himself on the facts and the 
law, the draftsman now prepares a 
preliminary draft and submits it to 
the departmental officials for study 
and comment. At a further confer- 
ence the draft is discussed, flaws, de- 
fects and difficulties are brought to 
light, and a fresh draft is prepared. 
This process continues until both 
the sponsors and the draftsman are 
satisfied that the terms of the draft 
will carry out the prescribed policy. 

The bill is then referred to the 
sponsoring minister, and, if he is 
satisfied with it, the bill is printed 
and submitted to the Cabinet. In the 
first instance, the printed bill is con- 
sidered by the Cabinet Committee 
on Legislation and if it has any al- 
terations or revisions to suggest, the 
bill is revised or redrafted according- 
ly. When the bill is approved by the 
Legislation Committee ‘it is consid- 
ered by the Cabinet as a whole and, 
if approved, is ready for introduc- 
tion. The Cabinet may, of course, 
ask for amendments or a revision be- 
fore it is satisfied that the measure 
reflects their policy. 

4. The Legislative Program. 

The process of submitting legis- 
lative proposals to the Cabinet and 
drafting legislation is a continuous 
one, extending throughout the entire 
year, although the pressure is ob- 
viously greater during a session of 
Parliament than in the interval be- 
tween sessions. 

One of the functions of the Cabi- 
net Legislation Committee is to en- 
sure that the preparation of all leg- 
islation intended for a particular 
session will be begun in good time so 
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that it will be ready when it is want- 
ed. Ministers are required to forward 
to the secretary of the Cabinet, not 
later than ninety days following the 
prorogation or adjournment of the 
then current session of Parliament, 
information as to the legislation pro- 
posed for the next ensuing session. 

From time to time, the Cabinet 
Committee on Legislation reviews 
the position of proposed measures 
and, approximately one month be- 
fore the opening of a session of Par- 
liament, the Committee prepares 
and submits to the Cabinet a tenta- 
tive legislative program. In prepar- 
ing this program, the Committee has 
regard to the amount of time likely 
to be available for legislation during 
the session, the relative priority of 
bills, the dates when instructions 
were given or can be given to the 
Department of Justice, the time that 
the drafting may be expected to take, 
and the approximate date on which 
the legislation must be introduced. 
The tentative program is revised 
from time to time and on the eve 
of the opening of the session the final 
program is drawn up by the full 
Cabinet, subject only to such altera- 
tions and modifications as events of 
the day require. 

5. The Enactment of Legislation. 

When a bill has been approved by 
the Cabinet for introduction it is 
passed to either the House of Com- 
mons or the Senate for introduction. 
Every bill must receive three read- 
ings in each House, and the assent 
of the Governor General, before it 
becomes law. Once a bill has been 
introduced, it is regarded as the 
property of Parliament, and no 
changes can be made without the ap- 
proval of Parliament. 

The first reading is a formality 
and no debate takes place, but not 
until a bill has had first reading is it 
printed and distributed to members 
of Parliament. On second reading, 
the bill is considered either by the 
House as a Committee of the Whole, 
or it is referred to a special or stand- 
ing committee. It is here, in commit- 
tee, that the government must de- 
fend its policy, and it is here that 
the opposition members have an op- 
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portunity of criticizing the govern- 
ment and government policy and the 
form and substance of the legis- 
lation placed before Parliament. 
Amendments are frequently made in 
committee and, on occasion, the gov- 
ernment may even withdraw the 
measure. 

Rarely does legislation originate 
in a Parliamentary Committee, and 
when it does it usually relates to 
Parliament itself, as, for example, 
elections and salaries of members. 
But even here, the practice is to.refer 
the matter to the Department of Jus- 
tice for drafting, if the legislative 
proposal is acceptable to the govern- 
ment. 

Because the bill has now become 
the property of Parliament, the of- 
ficial government draftsmen no long- 
er have any jurisdiction over it. 
Nevertheless, they can, and frequent- 
ly do, assist in the preparation of 
amendments. If the government in- 
tends te move an amendment itself, 
it is customary to have the amend- 
ment drafted beforehand in the De- 
partment of Justice; and, if the gov- 
ernment is disposed to accept an 
amendment moved by the opposi- 
tion, it is usual for the government 
to agree to the principle of the 
amendment and to return at a later 
sitting with an amendment as pre- 
pared or approved by the Depart- 
ment of Justice. 


Government officials are permitted 
to attend committee meetings. When 
the House sits as a committee of the 
whole, government officials cannot 
participate in the discussions, but 
they are permitted to be present and 
can, by memoranda or by whisper- 
ing, give assistance to the minister 
who is piloting the bill. In a special 
or standing committee, officials, when 
called upon, are free to speak. Of- 
ficials of the Department of Justice 
frequently attend and can assist ei- 
ther in explaining some of the legal 
aspects of the bill or in preparing 
amendments.. Draftsmen, however, 
are not anxious to prepare amend- 
mepts in committee on the spur of 
the moment, but would prefer to 
take a suggested amendment back to 
their own desks. 

6. The Use of Legislative History. 

It will be seen from the foregoing 
that the work of the draftsman is 
substantially completed by the time 
Parliament first sees the legislation. 
It is for this reason, perhaps, that in 
Canada, as in England, a rather dim 
view is taken of the suggestion that 
legislative history should be admitted 
in evidence to show the intent of or 
to explain statutes. 

Legislative history—that is to say, 
an account of the circumstances and 
considerations that gave rise to the 
measure, and of how it took shape— 


Department of Legislation 


does not exist as a matter of record. 
If it exists at all, it exists in a multi- 
tude of confidential government files, 
unrecorded Cabinet discussions, tele- 
phone conversations and conferences, 
and faded recollections of the drafts- 
man’s cogitations. 

The debates in the Senate and 
House of Commons are officially re- 
corded, but, obviously, no one who 
speaks to the measure (except some 
of the members of the Cabinet) has 
any knowledge of its preceding his- 
tory. A member can discuss the bill 
only on the basis of his interpreta- 
tion of it, which may or may not be 
correct. The members pf the Cabi- 
net, on the other hand, ate concerned 
more with the immediate problem 
at hand, namely, getting the bill 
through the House and securing its 
popular acceptance, than with set- 
tling future legal interpretations of 
the statute on facts that have not yet 
arisen, and the private member, ei- 
ther in the House or in committee, 
applauds or assails the measure for 
what it says, and not for what the 
Ministry says about it. And when 
Parliament adopts the measure, the 
written words therein become the 
law, and not the conversations that 
took place beforehand or the politi- 
cal bricks or bouquets that were 
showered on the bill when it ran the 
parliamentary gauntlet. 
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= “Introducing Your Lawyer” is the 
title of a new pamphlet prepared by 
the Public Relations Committee of 
the Bar Association of the State of 
Kansas. The pamphlet discusses such 
questions as “Who Is a Lawyer?”, 
“What Are His Duties?”’, “When 
Are the Services of a Lawyer 
Needed?”, “How Do Lawyers Charge 
for Their Services?” and “The At- 
torney-Client Relationship”. 
Sautichniellp denne 

®" The Committee on Local Bar As- 
sociation Activities of the Ohio State 
Bar Association sponsored in Decem- 
ber at Columbus an “Unauthorized 
Practice Workshop”. Warren Resh, 
Assistant Attorney General of Wis- 
consin and Editor of Unauthorized 
Practice News, spoke on “Problems 
and Procedures in Curbing Illegal 
Practice of the Law”. 


a Se 

" In November the Milwaukee Jun- 
ior Bar Association held its fall 
smoker program with the principal 
address being given by Alfred E. La- 
France on “A Lawyer's Impression 
of Military Justice”, The Junior Bar 
Little Theater Group presented 
“New Cases of 1954”, a musical satire 
on law practice and courthouse pro- 
cedure. The Award of Merit of the 
Junior Bar Conference of the Ameri- 
can Bar Association was presented 
by Stanley B. Balbach, Chairman- 
Elect of the Junior Bar Conference. 


cocoon tenemos 

® Over 4,000 people attended legal 
forums sponsored by the St. Peters- 
burg Bar Association (Florida) and 
the St. Petersburg Times. Panels dis- 
cussed “The Legal Aspects of Real 
Estate”, “Legal Problems of Land- 
lords and Tenants”, “Wills and Es- 
tates” and “The Family's Legal Prob- 
lems”. Radio Station WTSP tran- 
scribed each program for later broad- 
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cast. William McLeod was Chair- 
man of the Association’s Committee 
in charge of the forums. 


oe Orain 


Lancie L. 
Watts 





® The election of officers was the 
only business conducted at a pre- 
Christmas meeting of the Lawyers 
Association of Kansas City (Mis- 
souri). 

Lancie L. Watts, a member of the 
Kansas City Bar for thirty-six years, 
was elected president, Floyd R. Gib- 
son was elected Vice President, O. 
T. Thomsen, Secretary, and Robert 
P. Lyons, Treasurer. Lowell Knip- 
meyer and Dick H. Woods were 
elected to the Board of Directors. 

The meeting ended with enter- 
tainment and the singing of Christ- 
mas carols. 


——— wane 


= At the November Mid-Year Meet- 
ing of the Illinois State Bar Associa- 
tion a humorous skit, “Marital Dis- 
cord and Fiscal Bliss”, was presented 
by the Section on Federal Taxation. 
Other sections of the Association pre- 
sented discussions on changes in 
the Civil Practice Act, jurisdictional 
problems in labor relations, current 
problems in antitrust, public utili- 
ties practice and workmen’s compen- 
sation. Dr. Leland Carlson, President 
of Rockford College, spoke to the 
ladies attending the meeting on the 
subject “Travel Is a Pleasure”. 


coment prenenns 





® The Richmond, Virginia, Bar As- 
sociation entertained Chief Justice 
Earl Warren, Lord Goddard, the 
Lord Chief Justice of England, and 
Mr. Justice Harold H. Burton, Asso- 
ciate Justice of the United States Su- 
preme Court, in September, with a 
reception at the John Marshall 
House and with a dinner at the Com- 
monwealth Club. 

The distinguished jurists were in 
Richmond for the ceremonies mark- 
ing the one hundred and fortieth 
anniversary of the founding of the 
Monumental Episcopal Church, and 
the one hundred and ninety-ninth 
anniversary of John Marshall's birth. 
Chief Justice Marshall was one of 
the founders of the Monumental 
Episcopal Church of Richmond, Vir- 
ginia. The year-long celebration hon- 
oring Chief Justice Marshall be- 
gan the day prior to the visit to 
Richmond, at Williamsburg, where 
the renamed Marshall-Wythe School 
of Law was dedicated. 

At the John Marshall House, the 
visitors were conducted on a tour ol 
the home of Marshall by the ladies 
of the Association for the Preserva- 
tion of Virginia Antiquities, owners 
and preservers of the property. The 
reception held at noon was followed 
by a dinner at the Commonwealth 
Club, which was attended by over 
250 members of the Bench and Bar 
with their ladies. Among the out- 
of-town guests attending the celebra- 
tion were Dr. Arthur L. Goodhart, 
master of the University College, Ox- 
ford, representing Lord Blackstone’s 
contribution to Anglo-American ju- 
risprudence, President Alvin Duke 
Chandler, of the College of William 
and Mary, Mrs. Alfred I. du Pont, 
of Wilmington, Delaware, Judge 
David A. Pine, of the United States 
District Court of the District of Co- 
lumbia, Dean F. D. G. Ribble, of the 
University of Virginia Law School, 
William Rosenberger, Jr., President 
of the Virginia State Bar, Michael 
Wagenheim, President of the Virgin- 
ia State Bar Association, Dean Clay- 
ton E. Williams of the Washington 
and Lee Law Schooi, Dean Dudley 
W. Woodbridge, of the Marshall- 
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Wythe School of Law, College of 
William and Mary; Justice Lemuel 
F. Smith, Justice Willis D. Miller, 
and Justice Kennon C. Whittle, of 
the Virginia Supreme Court of Ap- 
peals, and several lineal descendants 
of Chief Justice John Marshall. 


ee es 
* Theodore R. Kupferman, of New 
York City, was installed as President 
of the Federal Bar Association of 
New York, New Jersey and Connect- 
icut at a luncheon held in New York 
City in November. Mr. Kupferman 
succeeds Bernard A. Grossman, who 
served as President for the past two 
years. At the luncheon the featured 
speaker was Governor Robert B. 
Meyner, of New Jersey. Dean John 
F. X. Finn, of the Fordham Law 
School, presented on behalf of the 
Association an illuminated scroll to 
Federal Judge Edward A. Conger, 
who announced his retirement in 
November. Presiding Justice David 
W. Peck spoke briefly and Joseph A. 
McDonald presented the Associa- 
tion’s award to Herman Finkelstein, 





Sydney M. Kaye, Edward A. Sargoy, 
John Schulman and posthumously to 
Arthur E. Farmer for their successful 
contribution to the Universal Copy- 
right Convention. 


Mollie 
STRUM 





® Mollie Strum has been elected the 
new President of The Federal Bar 
Association, Empire State Chapter. 
Miss Strum is a trial attorney with 
the United States Department of 
Justice and has tried customs cases 
throughout the United States. Prior 
to this assignment Miss Strum repre- 
sented the United States in anti-trust 
cases. Miss Strum is a member of the 
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Committee on Arbitration of The 
Association of the Bar of the City of 
New York, and is a member of the 
American Bar Association, the New 
York Patent Law Association, the 
National Association of Women 
Lawyers and the Women Lawyers 
Association of the State of New York. 

In November The Federal Bar 
Association sponsored its third annu- 
al customs symposium. Among the 
speakers were Webster J. Oliver, 
Chief Judge of the United States 
Customs Court; Robert W. Dill, Col- 
lector of Customs, Port of New York; 
Philip A. Ray, General Counsel, U.S. 
Department of Commerce, Wash- 
ington, D. C.; Geoffrey Parker, 
Counsellor to the British Embassy, 
S. Krishnamurti, First Secretary of 
the Embassy of India; Y. Levit, Con- 
sul of the Government of Israel; and 
Gil J. Puyat, Chairman of the Com- 
mittee on Finance of the Senate of 
the Republic of the Philippines and 
Vice Chairman of the Philippine 
Economic Mission to the United 
States. 
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of the 
1955 Essay Contest 


Conducted by the 


AMERICAN BAR ASSOCIATION 


Pursuant to the terms of the bequest of Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 
Time When Essay Must Be Submitted: On or before April 1, 1955. 


Amount of Prize: Twenty-five Hundred Dollars. 


Subject To Be Discussed: 
“The Scope of the Phrase ‘Interstate Commerce’—Shall It Be Redefined?” 


The contest will be open to all members of the Association in good stand- 
ing, including new members elected prior to March 1, 1955 (except previous 
winners, members of the Board of Governors, Officers and employees of the 
Association), who have paid their annual dues to the Association for the 
current fiscal year in which the essay is to be submitted. 

No essay will be accepted unless 
published. Each entryman will 
ation all right, title and interest in the essay submitted. 
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AMERICAN BAR ASSOCIATION 


1155 East Sixtieth Street 
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Chicago 37, Illinois 








February, 1955 . Vol. 4] 173 


















































Tax Notes 








" Prepared by Committee on Publications, Section of Taxation, John W. Ervin. 
Chairman; John S. Nolan, Vice Chairman. 





Elimination of the “Premium Payment” Test 
in the Estate Taxation of Life Insurance Proceeds 


" The 1954 Internal Revenue Code 
has made important changes in the 
estate taxation of life insurance pro- 
ceeds which are of interest to every 
lawyer, both professionally and per- 
sonally. 

Under the old law (§811 (g)) the 
principal sum of life insurance was 
included in the estate of the insured 
if (a) the insurance was payable to 
the estate; or (b) to the extent that 
premiums on the policy were paid 
by the deceased; or (c) where inci- 
dents of ownership were retained by 
the deceased. Under the new law, in- 
surance will be included in the estate 
of the insured only if it is payable 
to the estate or the insured held in- 
cidents of ownership with respect to 
the policy at the time of his death. 

Under the old statute, estate 
planners sought to keep insurance 
out of the estate of an insured by ar- 
ranging for payment to a specified 
beneficiary and arranging to have 
premiums paid, and incidents of 
ownership held, by some person 
other than the assured. In such cases 
the life insurance proceeds escaped 
estate taxation. Often, however, only 
the insured had funds available for 
the payment of premiums, and the 
need for cash at death was so great 
that the estate tax was not too high 
a price to pay in order for the estate 
to obtain the proceeds. Since the 
value of the policy was includible in 
the decedent’s estate anyway, the 
incidents of ownership of the policy 
were reserved to™the insured who 
paid the premiunis’ The term “in- 
cidents of ownership” includes, in 
the language of the Regulations 
(Reg. 105, §81.27 (c)): “. . . the 
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tight of the insured or his estate to 
its economic benefits, the power to 
change the beneficiary, to surrender 
or cancel the policy, to assign it, to 
revoke an assignment, to pledge it 
for a loan, or to obtain from the in- 
surer a loan against the surrender 
value of the policy, etc.” Since pay- 
ment of premiums is no longer rele- 
vant, counsel should devote immedi- 
ate attention to the desirability of 
excluding the insurance from the 
estate by having the insured give up 
any incidents of ownership which he 
possesses and name a specific bene- 
ficiary rather than his estate. 
There can be little doubt of the 


general desirability of this procedure 


from an estate tax viewpoint. There 
are, however, several practical, legal 
and tax problems involved. 
Controls over incidents of owner- 
ship. Since the release of the insur- 
ance proceeds from tax is dependent 
upon the relinquishment of all in- 
cidents of ownership by the insured, 
it is appropriate to reemphasize some 
of the legal concepts related to the 
term. Congress has emphasized that 
a taxpayer cannot be said to have 
relinquished incidents of ownership 
where he has.assigned them to a cor- 
poration of which he is the sole stock- 
holder (H. R. Rep. No. 2333, 77th 
Cong. 2d Sess. 163 (1942) ) and this 
view has been incorporated in the 
Regulations (Reg. 105, §81.27 (1) 
(2) ). Also, Section 2042 now con- 
tains two provisions which make 
the operation of the statute with re- 
spect to life insurance consistent with 
the operation of other sections of the 
estate tax relating to other transfers 
with testamentary motives. Reten- 





tion of a reversionary interest in a 
life insurance policy (evidenced by 
incidents of ownership) will suffice 
to bring the insurance into the es- 
tate “only if the value of such rever- 
sionary interest exceeded 5% of the 
value of the policy immediately be- 
fore the death of the decedent”. Also, 
as distinguished from prior law, all 
reversionary interests of the insured 
are included, subject to the above 
limitation. The operation of Section 
2042 is thus coextensive with Sec- 
tion 2037. And, irrespective of inci- 
dents of ownership, the property will 
be placed in the insured’s estate if 
there is a legally binding obligation 
on the recipients to apply the pro- 
ceeds to the payment of his debts. 
This may arise where premiums were 
paid in fraud.of creditors. (Reg. 105, 
§81.26). If the insured does not effect 
a complete assignment of the policy a 
careful check of all of the provisions 
of each policy should be undertaken 
by counsel, with the aid of a compe- 
tent insurance underwriter, to make 
sure that all incidents of ownership 
have been transferred away from 
the decedent when an attempt is 
made to qualify the insurance pro- 
ceeds for the tax benefits available 
under the new statute. 

Gift tax consequences. It may not 
always be advisable for an insured to 
give up his incidents of ownership. 
If, having paid the premiums, he 
gives away his interest in the policy 
by assignment of the policy or by 
naming another irrevocably as bene- 
ficiary, he will consummate a gift 
at the time of the transfer. Good- 
man v. Commissioner, 156 F. 2d 218 
(2d Cir. 1946). This will be valued 
at the replacement cost of the policy. 
United States v. Ryerson, 312 USS. 
260 (1941). To the extent that he 
continues payments after the date 
that the policies are transferred, he 
will make annual gifts “. . . to the 
extent of such premium... .” (Reg. 
108, §86.2 (a) (8) ). 

Finally, the same problems with 
respect to making a gift of the insur- 
ance policy which arise with respect 
to any gift of property: The husband 
may give the policy to the wife; the 
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wife may die first, in which event the 
policy will be included in her taxable 
and probate estate; if the husband is 
her heir the policy will then come 
back to him. In such a case all of 
the following might be incurred: a 
gift tax when he gave the policy to 
his wife and when he thereafter paid 
premiums; an estate tax (subject to 
the marital deduction in certain 
cases) when the wife transmitted 
back to him by will her interest in 
the policy; and another tax when the 
husband either gave the policy away 
again to a third party or died leaving 
the proceeds of the policy to be in- 
cluded in his estate for estate tax 
purposes. 

Gifts of future interests. The $30,- 
000. exclusion applies, of course, to 
gifts of life insurance as well as other 
property interests. It is probable that 
both the original transfer and sub- 
sequent annual payment of preanium 
would qualify for the annual $3,000 
exclusion from net gifts. This exclu- 
sion is not available where a transfer 
of a “future interest” is involved. 
Presumably the exclusion is avail- 
able, however, if the insured “divest- 
ed himself of all his present inter- 
ést in the policies”. Edwin Goodman, 
41 B.T.A. 472 (1940); see also Bayly, 
Gifts of Life Insurance and Annui- 
ties as Future Interest, Tax Nores 
40 A.B.A.J. 877 (1954), and cases 
cited. 

Contemplation of death. Another 
potential source of trouble where an 
insured assigns his interest in the 
incidents of ownership of a policy 
is that the transfer may be deemed to 
have occurred in contemplation of 
death. When the transfer is made, 
such life motives as may properly 
be associated with it should be cat- 
alogued;. although prospects for 
successfully resisting such an allega- 
tion aré’by no means good. (For an 
excellent and exhaustive discussion 
of this subject see Guterman, Trans- 
fers of Life Insurance and The Fed- 
eral Estate Tax, 48 Cor. L. Rev. 37 
(1948) ). 

Use of the life insurance trust. Per- 
haps the most significant change 
in estate planning which will result 
from the elimination of the premium 


funded life insurance trusts were 
popular where members of the fam- 
ily, exclusive of the insured, had fi- 
nancial means to carry insurance on 
his life. For example, the wife of the 
insured might purchase insurance 
policies on her husband’s life and 
put them in trust together with 
stocks sufficient to pay the premium 
thereon, giving the incidents of own- 
ership to the trustee. She according- 
ly made a completed gift to the ex- 
payment test concerns the use of life 
insurance trusts. Under the new stat- 
ute it is necessary for the insured 
who pays premiums on his insurance 
to give up all rights of control in 
the policy. Frequently, the benefici- 
aries of the policy will be minors 
or persons of immature judgment. 
It will often be unwise for the in- 
sured to transfer irrevocably to them 
the right, for example, to borrow on 
the insurance or to cash it in. The 
obvious answer to this problem is 
for the insured to create a life in- 
surance trust making the policies 
payable to the trustee, who will also 
hold all incidents of ownership there- 
in. The trustee may be given powers 
to distribute the proceeds of the pol- 
icy at the death of the insured with- 
in such limitations as the insured 
desires to place in the trust instru- 
ment. As long as the trustee does not 
have the power to make the trust 
proceeds payable to himself, his cred- 
itors, or his estate, the exercise of 
his power of appointment will not 
create gift or estate tax liability. Sec- 
tions 2041, 2514. Since no income 
tax problems are involved, the trus- 
tee presumably may be the wife, a 
close relative, or employee of the 
insured so that for practical purposes 
power to designate the ultimate ben- 
eficiary will be retained by the in- 
sured through his trustee. Such an 
arrangement, however, may run 
aground on the judicial rocks of 
“substance versus form” on “the fam- 
ily solidarity” principle. 

An additional deficiency in such a 
procedure arises to the extent that 
the insured continues payment of 
premiums during his life. Where the 
trust device is not used, the payment 
of premiums will usually qualify for 
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the $3,000 exclusion. But the exclu- 
sion will almost certainly be lost as 
to payments made in cases where the 
ultimate beneficiaries are not irrev- 
ocably designated. (See Bayley, Gifts 
of Life Insurance and Annuities as 
Future Interests, supra.) 

Cases in which payment of pre- 
miums is still relevant to estate plan- 
ning. Payment of premiums may still 
be significant notwithstanding the 
new amendment. Before the new law, 
tent of the value of the stock and 
insurance policies at the time the 
trust was set up. As noted above, 
since beneficiaries were to be deter- 
mined by a trustee, flexibility in the 
trust was maintained although the 
property was not included in the 
husband's estate. The dividends re- 
ceived by the trustee on the stock 
were not taxed to the wife since 
under Section 167, the earlier coun- 
terpart of Section 677, income from 
property in a trust was taxable to the 
settlor where used to pay life insur- 
ance premiums only respecting pol- 
icies on the life of the settlor. (How- 
ever, the income received by the 
trustee might still be taxed to the 
wife if the old Clifford regulations 
(now codified) are violated. Section 
674). Where there is no violation, 
the income from the stocks is taxable 
to the trustee at lower rates rather 
than taxable to the wife at, presum- 
ably, higher rates. For estates in 
which the use of a funded insurance 
trust is indicated, it may still be ad- 
visable to have the trust set up by the 
person who is not insured, since oth- 
erwise the trust income would be 
taxed to the settlor. 

Moreover, the question of whether 
premiums were paid by the insured 
may still be relevant in some circum- 
stances involving residents of com- 
munity property states. If a husband 
pays premiums from separate funds 
in a community property state and 
retains the incidents of ownership 
with respect to the property the en- 
tire proceeds of the insurance are 
included in his estate for federal 
estate tax purposes. If, however, he 
has purchased the insurance with 
community funds and retains any or 
all of the incidents of ownership at 
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the time of his death, only half the 
policy is included in his estate. This 
result was reached under Rev, Rul. 
48 (I.R.B. 1953-7, page 8) because 
the husband would be required to 
act as the agent of the wife as to the 
one half of the policy attributable 
to the wife’s funds since purchase 
was made from:community property. 
It was pointed out that in the states 
affected (Texas and Louisiana) the 


Two Significant 
Decisions 


(Continued from page 124) 
cerning loyal territory in a combat 
zone.!? 

This significant decision, exercis- 
ing the right of final review of the 
constitutional limitations of execu- 
tive and legislative authority, has a 
unique sequel in Ex parte Mc- 
Cardle.18 

The story of this sequel begins 
February 5, 1867, when Congress 
expressly provides for the issuance of 
writs of habeas corpus by federal 
courts when persons are restrained of 
their liberty in violation of the Con- 
stitution or of any treaty or law of 
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one half of the policy attributable 
to the wife became an absolute gift 
by the wife upon the death of her 
husband. It was also pointed out 
that if the wife predeceased the hus- 
band, one half of the cash surrender 
value of the policy would be includ- 
ible in her gross estate as her interest 
in a community asset or as a revoca- 
ble transfer under what is now Sec- 
tion 2038 of the Code. 


the United States. The Act also 
states specifically that appeals may 
be taken from the Circuit Courts to 
the Supreme Court in habeas cor- 
pus cases.1® Not long thereafter, Mc- 
Cardle, who is a newspaper editor 
in Mississippi, is arrested and held 
for trial before a military commis- 
sion under one of the Reconstruc- 
tion Acts. The principal charges 
against him are libel and those of 
inciting to insurrection, disorder 
and violence. Promptly, he petitions 
a Federal Circuit Court for a writ of 
habeas corpus under the 1867 Act. 
When the Circuit Court remands 
him to military custody, he appeals 
to the Supreme Court. In January, 
1868, his counsel, Jeremiah S. Black, 
moves for a speedy hearing. The 
Court, however, puts off the hearing 
until the first Monday in March, 
1868.?° 

Radical Reconstructionists begin 
to fear that the Court may hold un- 
constitutional legislation upon which 
the jurisdiction of the military com- 
mission depends. Accordingly, they 
seek, by legislative action, to avert 
such a decision. First, they induce 
the House to pass a bill requiring 
a two-thirds vote of the Supreme 
Court to declare any act unconstitu- 
tional. The Senate, however, is not 
responsive. Next they propose a bill 
to deprive the Supreme Court of ap- 
pellate jurisdiction over any case 
arising out of the Reconstruction 
Acts. That bill also languishes. 


The McCardle Case ... 
The Court’s Achilles’ Heel 


Monday, March 2, the arguments 
on the merits of the McCardle case 


It should be apparent from the 
foregoing discussion that, while the 
new estate tax provisions relating to 
life insurance offer many tax saving 
opportunities, they may also give 
rise to many tax problems in common 
estate planning transactions. 





Contributed by committee member, Professor 
Ralph S. Rice. 


begin in the Supreme Court. Be- 
cause Justice Wayne has died, only 
eight Justices are present. Six hours 
are allowed each side. Black and 
Field speak for McCardle. Senator 
Lyman Trumbull, of Illinois, and 
Matthew Hale Carpenter, later to be 
a Senator from Wisconsin, repre- 
sent the Government. March 9, the 
Court takes the case under advise- 
ment and seems likely to postpone 
further action until the next term 
because Chief Justice Chase has 
been called from the Supreme Court 
Bench to preside over the impeach- 
ment trial of President Johnson. 
What the decision would have been 
on the merits of that case, we shall 
never know. Watchful of their op- 
portunities, supporters of the Recon- 
struction program quietly secure the 
passage in the House of an amend- 
ment to an inconspicuous bill. If 
adopted, that amendment will re- 
peal the appellate jurisdiction of 
the Supreme Court under the Ha- 
beas Corpus Act of 1867, even as to 
pending cases, and thus deprive the 
Court of its jurisdiction over the Mc- 
Cardle case. The Achilles’ heel of 
the Supreme Court’s right of judicial 
review is thus disclosed. The weak- 
ness lies in the fact that the Con- 
stitution does not give the Court ab- 
solute appellate jurisdiction. The 
Constitution confers appellate ju- 
risdiction on the Court only “with 
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we. 7 Wall. 506. Justice W died in 1867, 
leeving a court of eight mem to hear and 
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such Exceptions, and such Regula- 
tions as the Congress shall make’”’.** 

The amendment passes the Sen- 
ate. President Johnson at once sees 
in it grave danger of a precedent 
for congressional manipulation of 
the Court’s jurisdiction. With high 
courage, in the midst of his own im- 
peachment trial, he vigorously ve- 
toes the bill. This forces the issue 
into the open, only to have a hostile 
Senate pass the bill over his veto 33 
to 9, with thirteen Senators absent. 
The House of Representatives fol- 
lows suit, with a vote of 115 to 57, 
thus providing a margin of one 
vote above the constitutionally re- 
quired two-thirds. 

On March 27, only eighteen days 
alter the argument of the appeal in 


A Threat to 
the Constitution 


(Continued from page 149) 

This treaty subjects soldiers of the 
United States serving on foreign soil 
to the criminal and civil laws of the 
nation they are sent to defend and 
surrenders their constitutional rights 
as citizens of the United States. How 
does it work? Let’s take the case of 
Private Keefe, a drafted G.I. with a 
wife and two small children in this 
country. 

Private Keele received a five-year 
prison sentence under French law 
for an offense that would have 
merited only a summary court mar- 
tial under military law. 

Prior to the North Atlantic Treaty 
in American soldier would be sub- 
ject to discipline by court martial for 
such an offense under the Uniform 
Code of Military Justice; he would 
represent the sovereign power of the 
United States on foreign soil—now 
he surrenders his constitutional pro- 
tection because he is drafted to ful- 
fill the obligations of a treaty in 
time of peace. 


The continued progress of the 
eople of the United States cannot 
disassociated from their freedom 











the McCardle case, the Court's juris- 
diction to hear such appeals is thus 
cut off by Congress.*? Despite this, 
Jeremiah Black asks to be heard in 
opposition to the right of Congress 
thus to enter the field of pending 
litigation in a case already sub- 
mitted to the Court. Following a 
sharp controversy within the Court, 
such a hearing is put over until the 
next term.** Final argument is had 
March 19, 1869, and, April 12, the 
Court unanimously 
loss of jurisdiction.*4 
The weakness thus demonstrated 


concedes its 


in the Court’s armor is a matter of 
continuing concern. To overcome it, 
the Senate, at a recent session, in 
1954, included in S. J. Res. 44 a pro- 
posal for a constitutional amend- 


under the Constitution. As was said 

by Gladstone: 
I have always regarded that Consti- 
tution as the most remarkable work 
known to man in modern times to 
have been produced by the human 
intellect, at a single stroke (so to 
speak), in its application to political 
affairs. 
{William Ewart Gladstone—Letter to 
Committee in charge of Celebration 
of the Centennial Anniversary of 
American Constitution, July 20, 1887}. 


Has the sovereignty of the United 
States under the Constitution 
reached a crossroad where we must 
choose between freedom and world 
government? Many of us who have 
lived through three wars—two of 
them so-called World Wars—do not 
believe so. But there are many in- 
dividuals and groups who disagree. 
Only recently a two-day conference 
of world government advocates held 
forth at the University of Minne- 
sota. The keynote of that meeting 
was voiced by a University professor 
of a Western state in declaring: 
“Federalism does not fit the facts of 
complex American life” 
al is more important than sover- 
eignty”’. 


and “Surviv- 


The latter statement applied to 


Two Significant Decisions 


ment guaranteeing to the Court ap- 
pellate jurisdiction in all cases aris- 
ing under the Constitution and lim- 
iting to “other cases” the right of 
Congress to make exceptions to the 
Court’s appellate jurisdiction. The 
House of Representatives did not 
vote upon the resolution before ad- 
journment. To be deserving of such 
confidence is one of the Court’s high- 
est responsibilities. 





21. Art. III, § 2. 

22. 15 Stat. 44. Section 2 provides “That so 
much of the act approved February five, eight- 
een hundred and sixty-seven . . . as authorizes 
an appeal from the judgment of the circuit 
court to the Supreme Court of the United 
States, or the exercise of any such jurisdiction 
by said Supreme Court on Spy which have 
been or may hereafter be taken, be, and the 
same is, hereby_ repealed.” 

23. 2 Warren, THe Supreme Court in Untrep 
States History (rev. ed., 1937), 482. 

24. 7 Wall. 506. See also, Martig, Congress 
end the Appellate Jurisdiction of the Supreme 
Court, 34 Micu. L. Rev. 650 


the American people means “Surviv- 
al is more important than Freedom”. 

The same view was there ex- 
pressed by numerous other advocates 
of world government or world feder- 
alism of one sort or another. 

Let no one tell you that these 
threats to the sovereignty of the 
United States are ideas of unorgan- 
ized radicals. They represent the 
purpose of a wide variety of organ- 
ized, well-financed world-planners, 
many of whom were present at the 
University meeting. 

They hope to write their ideas in- 
to the Charter of the United Na- 
tions when it is open for revision in 
1955. The Minneapolis Star of Janu- 
ary Il, 1954, carried an article by 
Grenville Clark on its editorial page. 
An editor's note describes Mr. Clark 
as a distinguished New York lawyer 
who “has concerned himself almost 
exclusively for the past eight years 
with studies for organization for 
peace”. His twelve propositions for 
revision of the United Nations Char- 
ter machinery include the following: 


A plan of taxation whereby the 
United Nations can raise adequate 
funds a detailed plan for the 


organization and command of United 
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A Threat to the Constitution 





Nations military forces. . . . 

What becomes of the powers of 
Congress under our Constitution “‘to 
lay and collect taxes” and of the Pres- 
ident to “be Commander-in-Chiel 
of the Army and Navy of the United 
States’? 

As was aptly quoted by an eminent 
British publicist when an interna- 
tional army was proposed during the 
drafting of the Covenant of the 
League of Nations in 1919: “Qurs 
custodiet ispos custodes?” 


The old question therefore arises, 


The Virtues of 
the Pennsylvania Plan 


(Continued from page 143) 


a dozen or more judicial candidates. 
Think of the sea of troubles in which 
he finds himself in trying to deter- 
mine those candidates with the best 
legal attainments, character and ju- 
dicial temperament. This is what 
we ask of 1,050,000 people in Phila- 
delphia—the number qualified to 
vote. 

In Pittsburgh, the 1953 election 
presented thirty-four candidates on 
the ballot, including the offices of 
mayor, members of Council, sheriff, 
coroner, clerks of courts, jury com- 
missioner, and ten candidates for six 
judgeships. Former Judge James 
H. Gray, of the Common Pleas 
Courts, has said the judicial candi- 
dates “were nothing more than a 
tail on the party kites”. (Philadel- 
phia Legal Intelligencer, January 
25, 1954.) This does not elevate the 
judiciary and place it on the same 
high level of the other departments 
of government, as intended under 
the Anglo-American system. 

The political machine exists in 
every large city. In some, it is Demo- 
cratic, in others Republican. It is al- 
ways at its task reaching for posts 
for its workers even though fre- 
quently adverse to public interest. It 
thrives on patronage and is managed 
and manipulated by a professional 
or a group of professionals. 
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... Who will keep in order those who 

are to keep the world in order? 

If these changes in our sovereign- 
ty are to come about, let’s do it in 
the way provided by the Constitu- 
tion, by amendment of that docu- 
ment and not under the treaty- 
supremacy clause by action of inter- 
national organizations. 

These are turbulent and contus- 
ing times, especially for young people 
with the hopes and dreams of life 
before them. But their safety lies in 
taking a look backward to a land- 


The Elective System... 
Democratic Only in Theory 


The present elective method is dem- 
ocratic in theory only. Ex-Governor 
Alfred E. Smith, an authority on the 
practical side of government, said, 
“In the long run [the elective system] 
means the selection of judges by po- 
litical leaders and the ratification of 
their selection by an electorate who 
are not really in a position to pass 
upon the legal and other abilities of 
the individual.” 

Nowhere in the world are judges 
elected except in the United States, 
some local courts in Switzerland and 
in what is known as the Peoples 
Court of Russia. We did not adopt 
this elective method until three- 
quarters of a century after the Decla- 
ration of Independence. It came into 
vogue during the Jacksonian Era, 
but the swing is now definitely away 
from this elective method, with twen- 
ty-five states seeking judicial selec- 
tion reform. 

Political leaders, and not the pub- 
lic, are given recognition in the se- 
lection of judicial candidates. 

Lawyers who by experience know 
judicial timber are given no true 
recognition. 

What opportunity does the pub- 
lic have to present candidates for 
judicial office? 

What method is used to screen 
candidates? 






mark and then charting the future 
course. 

Our Constitution has withstood 
many attacks but it has survived 
them all for it is founded on basic 
principles governing human con- 
duct and not on omnipotence of 
man. 

In closing let me leave with you 
the text around which Dean Manion, 
of Notre Dame, wrote The Key to 
Peace— 

“Remove not the ancient land- 
marks which thy Fathers have set.” 


What chance does a man fitted for 
a judgeship have, on ability only? 

We have a more democratic idea. 
The heart of our plan is the Com 
mission, and when a vacancy occurs 
the fact is advertised. Names for 
judicial office may be submitted to 
the commission orally or in writing. 
A person may submit his own name. 
Questionnaires are used. After the 
time for submitting names has 
passed, the names are published. 
The public may express to the com- 
mission their approval or disapprov- 
al of any candidate. The commission 
considers all information obtainable 
about persons under consideration. 
Finally three names are sent to the 
Governor; at the same time, they are 
published. This gives citizens anoth- 
er opportunity to register their feel- 
ings by communicating with the 
Governor before he makes his choice. 
The public participates directly, be- 
comes acquainted with the final se- 
lection, may follow the judge’s rec- 
ords, and be in a position to vote on 
it when he later appears on an un 
derstandable judicial ballot. 


The Missouri Story... 
The Politicians’ Defeat 


It is to Missouri’s everlasting fame 
that she removed from her courts the 
iron grip of a political machine and 
substituted a system that has become 
a paragon. 

The history is instructive. In the 
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1930's the late T. J. Pendergast con- 
trolled politics in Missouri. Very few 
could be elected Governor, U. S. Sen- 
ator, Supreme Court Judge, and in 
many instances, congressmen, with- 
out his endorsement. In 1938 a judge 
named James M. Douglas, who had 
been named to fill a Supreme Court 
vacancy, sought election to the court. 
He had been antagonistic to Boss 
Pendergast who put up his own can- 
didate. Thanks to a strong, defiant 
and rigidly honest Governor, Lloyd 
C. Stark, Douglas’s campaign man- 
ager, Douglas won. That fight stirred 
the people of Missouri. They formed 
a group of one hundred laymen and 
fifty lawyers known as the Missouri 
Institute for the Administration of 
Justice, which sought the adoption 
of the plan recommended by the 
American Bar Association in 1937. 
Through an alert press and a mili- 
tant drive by progressive lawyers and 
civic organizations, the non-partisan 
judiciary plan was explained to the 
people. At the general election in 
1940, it was adopted as an amend- 
ment to the State Constitution by a 
majority of 90,000 persons. 

The Plan was mandatory as to the 
Supreme Court, the three Courts of 
Appeal and the Circuit and Probate 
Courts of Jackson County (Kansas 
City) and the City of St. Louis. As to 
the other thirty-six Circuit Courts, 
the Plan is optional. 

The politicians of Missouri were 
astounded, as were many members of 
the legislature. They thought the 
people had made a mistake. Conse- 
quently, when the legislature went 
into session after the adoption of the 
Plan, it proposed a constitutional 
amendment to defeat the Plan and 
submitted it to the people in the 
1942 election. This time, the people 
of Missouri just doubled the major- 
ity by which they adopted the Plan 
the first time. It carried by 180,000 
votes. Thus the people of Missouri 
spoke twice in no uncertain terms. 

The Constitutional Convention of 
Missouri which met in 1943-44, took 
up the Plan and debated it at length, 
but when they drew up the new Con- 
stitution, it was again adopted with 
more judges being placed under it. 





The voters of the state have spoken 
three times and each succeeding time 
with increased approval. 

Shortly after the Plan was adopted 
in 1940, it was put to a severe test. 
At that time, Forrest C. Donnell, a 
Republican, was elected Governor of 
Missouri by a majerity of 3,000 votes. 
The Democrats, who then controlled 
the legislature, contrary to the terms 
of the Missouri Constitution, refused 
first to seat Donnell as Governor and 
then conducted a contest. Whereup- 
on Donnell filed in the Supreme 
Court a mandamus suit against the 
House of Representatives to compel 
them to publish the election returns 
which, on the face, made Donnell 
Governor. It so happened that all 
seven members of the Supreme Court 
had previously been elected as Demo- 
crats, long prior to the adoption of 
the Missouri Plan. Nevertheless, the 
decision of the Court was unanimous 
in favor of Donnell, the Republican, 
against Daniel, the Democrat. Under 
the old elective system, all of these 
seven members of the Court would 
first have had to run in a Democratic 
primary to be nominated and, if suc- 
cessful, then be the Democratic can- 
didates at the general election. 

Politicians who had sufficient in- 
fluence to keep the legislature from 
recognizing Donnell certainly could 
have caused each of the seven judges, 
when they came up for reelection, 
considerable trouble and might have 
prevented many of them from being 
nominated and elected. 

Under the new court plan, these 
judges did not have to face a primary 
election and neither would they run 
as Democrats in the general election, 
but they would be non-partisan, run- 
ning solely on their respective rec- 
ords, with no opponents on a sepa- 
rate judicial ballot, without party or 
political label, the sole issue being 
whether their records justified their 
retention in office. Hence, when the 
decision was rendered, these seven 
judges did not have to bother about 
politics nor worry about political 
leaders, bosses or committeemen. 

Numerous appointments have 
been made under the Plan. The pub- 
lic and Bar have both been highly 


The Virtues of the Pennsylvania Plan 








pleased with them and are satisfied 
that the appointees are thoroughly 
qualified for the judicial positions. 

Chief Justice James M. Douglas of 
the Supreme Court of Missouri, who 
opposed the Pendergast candidate in 
1938, in an article written in 1947 on 
the Missouri Plan tells us how it has 
worked in Missouri: 


In the seven years the plan has been 
operating, only lawyers and laymen of 
high character and integrity have been 
selected as members of the Judicial 
Commission. In that interval, we have 
had a Democrat as Governor, then a 
Republican, now a Democrat. During 
the same interval, no selection by any 
Commission has ever been criticized 
by the Bar or the press, although nom- 
inations to fill nine vacancies have 
been made. In every instance, all of 
the nominees have been widely and 
generally approved. Choosing men of 
character, ability, learning and indus- 
try has been the rule. 

Lawyers with successful practices but 
no political bent have been induced to 
give up the practice and come on the 
bench. A campaign over a state as 
large as Missouri for office on the Su- 
preme Court has seldom proved to be 
an attraction to the successful, learned, 
studious practitioner, but by the pres- 
ent plan, men of such type are being 
added to that court. ... 

In 1944, Judge Laurance M. Hyde 
of the Supreme Court and I ran for 
reelection. He is a well-known Repub- 
lican; I am a Democrat. Judge Hyde's 
brother had been a Republican Gov- 
ernor of Missouri and later the Sec- 
retary of Agriculture in President 
Hoover’s Cabinet. The name of Hyde 
is one which has long been prominent- 
ly and honorably associated with 
Republican politics, In that election, 
the State went Democratic. Yet Judge 
Hyde polled about the same vote as 
I did in our overwhelmingly Demo- 
cratic Counties known as Missouri's 
“Little Dixie”, and I ran about even 
with Judge Hyde in the solidly Repub- 
lican Counties. 

The heart of the Plan is the Com- 
mission. The men who have served 
on it in Missouri worked faithfully 
and successfully. They have included 
a newspaperman, an undertaker, a 
merchant, a real estate man and a 
banker. The lawyers have included a 
fine criminal lawyer, a corporation 
lawyer, and a man best described as 
a legal Jack-of-all-trades from the 
Ozarks. 

It is well balanced with three lay- 





February, 1955 . Vol. 41 179 










































































esta <b 








men, three lawyers and a judge. 

Do they not better qualify than 
our present agency—the political 
leaders? 


Pennsylvania’s Plan .. . 
In Answer to Mr. Teller 


In advocating the present system, 
Mr. Teller makes these admissions: 

(1) The elective system does not 
work in the large cities in the selec- 
tion of judges of the highest caliber. 

(2) It leads to political campaign- 
ing for judicial office cf the worst 
type. His illustration of this point 
represents a complete condemnation 
of the elective system, in which he 
states that, in Detroit, judicial candi- 
dates used billboard slogans, show 
girls and remission of salaries as 
electioneering devices. 

(3) Public reaction to the plan in 
Missouri has been favorable. “The 
people of Kansas City and St. Louis 
wanted a change. They got it and 
they are pleased with what they got.” 

From Mr. Teller’s argument it 
would appear he approves of no 
method. As evidenced above, he is 
critical of the present elective meth- 
od and he only takes a few pot-shots 
at the Pennsylvania Plan without 
striking at its principle. His one criti- 
cism is that the governor can reject a 
panel named by the judicial com- 
mission, and require additional pan- 
els. This is a detail of operation and 
not a question of principle. 

Answering this objection, the Plan 
is a system of checks and balances, 
in which the public, the Bar, the 
judiciary and the governor all play 
their parts. Our version assigns a 
substantial role to the governor. It is 
entirely conceivable that there could 
be instances where the governor 
should demand from the commission 
a second panel. The argument over 
the degree of the governor's partici- 
pation in the selection process can 
become endless. If the governor tries 
to vitiate the Plan by requiring too 
many panels, the spotlight of public- 
ity will quickly focus upon him. 

Next, through the quotation of a 
state senator's speech, comes the 
argument against extending the gov- 
ernor’s power in selecting judges, 


The Virtues of the Pennsylvania Plan 
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who should comprise an independ- 
ent element in government, consist- 
ent with the doctrine of separation 
of powers. The Pennsylvania Plan, 
however, is a check, not an extension, 
on the governor. The present system, 
permitting the governor to make ap- 
pointments to unexpired terms, stul- 
tifies the theoretical power of the 
electorate; that is why the present 
method is democratic in name only. 

Apparently the question of judges 
being elected every ten years is 
raised under a misunderstanding of 
our Plan. The Pennsylvania Plan 
continues the requirement that a 
judge must stand on the ballot when 
his term of office expires, the sole 
difference being that he runs on a 
separate, non-political ballot to de- 
termine whether he shall or shall not 
be continued in office. This is the 
feature that combines the elective 
method with the appointive method 
under our Plan. 

It is wrong to state that the Mis- 
souri Plan is riddled with politics. 
In June, 1954, James M. Douglas, 
Chairman of Task Force of Legal 
Services and Procedure of the Com- 
mission on Organization of the Exec- 
ative Branch of Government, known 
as the Hoover Commission, had this 
to say in a letter: 

In my opinion the Missouri Court 
Plan is continuing to be the most suc- 
cessful plan yet devised for the selec- 
tion and tenure of judges. It has taken 
our judges completely out of partisan 
politics. The judges who were “fro- 
zen” in office by the adoption of the 
plan have become better judges; and 
the additions to the Bench since the 
adoption of the plan have never been 
criticized by the Press or the Bar. 

Because of the plan, Judge Roscoe 
P. Conkling, presently Chief Justice 
of the Missouri Supreme Court, ac- 
cepted appointment to the Supreme 
Court. He was an experienced, able 
and outstanding lawyer with a most 
successful practice in St. Joseph, Mis- 
souri, which he gave up to take the 
appointment to the Supreme Court. 
He would not have done this had it 
been necessary for him to run for the 
office in a partisan political campaign. 
The plan has attracted to the Bench 
outstanding and successful lawyers. 


The St. Joseph News-Press con- 
tained an editorial feature of Octo- 
ber 15, 1953, stating: 


Thanks to an alert press and a mili 
tant drive by progressive lawyers aided 
by the Missouri League of Women 
Voters and Parent-Teacher units, Mis- 
souri today has a nonpartisan judi- 
ciary. This judiciary is the envy of 
bar associations of states from the 
Atlantic to the Pacific coast. 

Missouri is mighty proud of its 
nonpartisan judicial plan. She will 
never return to the old political barn- 
storming campaigns that today still 
characterize much of political cam- 
paigns in Missouri from Northwest 
Missouri’s ancient Platte Purchase 
area to the Bootheel in Southeast 
Missouri. 


It matters little that the new plan 
for selecting judges has met resist- 
ance in other states. The very activ- 
ity that Mr. Teller describes in Illi- 
nois, Michigan, Nevada, Utah, West 
Virginia and New Mexico demon- 
strates the widespread dissatisfaction 
with the elective system. In the years 
since 1951, these states have not 
abandoned their efforts, but have 
pursued them further. 

Temporary setback in judicial re- 
form means nothing. New Jersey's 
Chief Justice Arthur T. Vanderbilt 
has observed, in his edition of Min- 
imum Standards of Judicial Adminis- 
tration, “Although at times pro- 
cedural reform in this country may 
have seemed to progress with the im- 
perceptible speed of a glacier, it may 
be well to recall that in England the 
agitation for improving the methods 
of courts continued well over a cen- 
tury.” 

Chief Justice Vanderbilt there also 
remarked, “Judicial reform is no 
sport for the short-winded, nor for 
lawyers who are afraid of temporary 
defeat.” 

Several people have said to me 
that the adoption of the Plan needs 
a scandal in our courts. This idea is 
comfortless and promotes corrup- 
tion. We should not have to wait un- 
til an institution lies prostrate be- 
fore aggressive action is undertaken. 
There is a twilight zone of medioc- 
rity, when inroads are made upon 
our institutions which ‘tend to de- 
stroy them. This is no time to be 
passive, but demands action to cor- 
rect an intolerable condition. 
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Taxation of 

Life Insurance and Annuities 
(Continued from page 132) 

tax deduction may be allowed the 
survivor under a joint and survivor 
annuity for the estate tax attribut- 
able to a portion of the value in- 
cluded in the gross estate under Sec- 
tion 2039 as though a portion of the 
survivor's otherwise taxable income 
were income in respect of a dece- 
dent. 

111. EXCHANGES OF POLICIES 

Under the old law, the rule is 
simply stated but often quite harsh 
in its application. Upon an exchange, 
the excess of the value of the policy 
received. above the cost of the policy 
surrendered was taxable. 

The new Code in Section 1035 es- 
tablishes a hierarchy of the three 
principal types of contracts. At the 
top is a life insurance contract, fol- 
lowed in order by endowment and 
annuity contracts. No gain or loss 
is recognized unless the new con- 
tract has a higher status than the 
one surrendered. Specifically, the 
new Code provides for non-recogni- 
tion of gain or loss on exchange of 
an annuity for another annuity; or 
exchange of an endowment contract 
for an annuity or for another endow- 
ment contract with no later date for 
the beginning of regular payments: 
or an exchange of a life insurance 
contract for another life insurance 
contract or an endowment or annu- 
ity contract. 

Naturally it is the converse of the 
above exemptions which create con- 
sternation among the unwary. The 
excess of the value of the policy re- 
ceived above the cost of the policy 
surrendered remains taxable, as un- 
der the old law, in situations where 
the built-up values would, if the 
exchange were tax-free, be 
likely to escape income tax upon 
death, namely, if an endowment con- 
tract is surrendered for a life insur- 
ance contract, or for an endowment 


more 


contract with a later maturity; or 
upon surrender of an annuity for 
either a life insurance or an endow- 
ment contract. In determining basis, 
prior tax-free recoveries are de- 


ducted, but the basis of an annuity 





contract cannot be less than zero, 
as provided by perhaps the shortest 
section of the new Code, Section 
1021. As a practical matter, the prob- 
lem is most likely to arise upon sur- 
render of an endowment contract. 

The new Code attempts to define 
endowment, annuity and life in- 
surance contracts. Unfortunately the 
effort is not spectacularly successful. 
These provisions are of course being 
given careful scrutiny in connection 
with the promulgation of final regu- 
lations. 

It should be apparent from what 
has been said that Mr. Fox, in the 
third problem stated at the begin- 
ning of this article, should (non-tax 
factors being equal) exchange for life 
insurance the endowment contract 
with a value less than cost, since if 
cost were lower than value gain 
would be recognized; and of the two 
endowment contacts where value ex- 
ceeds cost he should exercise the 
annuity option under the matured 
contract before the expiration of six- 
ty days alter maturity to avoid con- 
structive income and 
should exchange the remaining en- 


receipt of 


dowment policy tax-free for an an- 
nuity. 
LIV. DepucTIBILITY OF PREMIUMS 

The new Code, like the old, per- 
mits no deduction for premiums paid 
on any life insurance policy covering 
the life of any officer or employee, or 
of any person financially interested 
in any trade or business carried on 
by the taxpayer, when the taxpayer 
is directly or indirectly a beneficiary 
under such policy. Presumably such 
case law exceptions to this rule as 
existed under the old Code will ap- 
ply under the new. In the second 
problem stated at the beginning of 
this article Mr. Johnson's family cor 
poration could not deduct the in- 
surance premiums. 
V. DepucTIBILITY OF INTEREST IN 
CONNECTION WITH INSURANCE 

This heading is of interest pri- 
marily to high-bracket cognoscenti. 
Those who like to live dangerously 
while dying securely will find it more 
difficult (but still not impossible) to 
take advantage of the fact that in- 
terest paid on indebtedness is de 
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ductible unless the deduction is 
specifically prohibited, while the pro- 
jected increment in the actuarial 
computations of an insurance com- 
pany attributable to interest is either 
tax free or, depending upon the con 
tract and what is done with it and 
when, taxable at a lower rate than 
that applicable to the interest de- 
duction. 

Both the old and the new Codes 
disallow any deduction for interest 
paid on indebtedness incurred o1 
continued to purchase or carry a 
single premium life insurance or en- 
dowment contract, but this left a 
loophole for annuity contracts. The 
new Code extends the denial of the 
interest deduction to indebtedness 
incurred or continued to purchase 
or carry a single premium annuity 
contract purchased after March lI, 
1954, 

Under both old and new Codes, a 
contract is treated as a single pre- 
mium contract if substantially all the 
premiums on the contract are paid 
within a period of four years from 
the date on which it was purchased. 
The new Code extends the same 
treatment to an amount deposited. 
after March 1, 1954, with the insurer 
for payment of a substantial number 
of future premiums on the contract. 
VI. Estate Tax ON Proceeps oF IN- 
SURANCE ON LIFE OF DECEDENT 

It is the purpose of this article to 
discuss merely the income tax pro- 
visions in the new Code affecting 
life insurance and annuities. While 
more than thirty areas in addition 
to the subject of insurance and an 
nuitics are within the purview ol 
the Committee on Federal Income 
Taxes, it scarcely needs to be stated 
that estate tax problems are not. The 
estate tax changes with respect to 
life insurance in themselves merit a 
full length article. Omission of any 
mention of the estate tax changes 
herein, however, might mislead 
some; and offend others who, with 
some reason, consider that the elimi- 
nation of the premium-payment test 
for estate tax purposes is more im- 
portant in estate planning than all 
the income tax changes combined. 

Under both old and new law, life 
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insurance proceeds are subject to 
estate tax in full if receivable by the 
executor of the insured; or, even 
though receivable by other bene- 
ficiaries, if the decedent possessed 
any incident of ownership, whether 
exercisable alone or in conjunction 
with any other person. 

If the decedent possessed no inci- 
dent of ownership and the insurance 
was receivable by beneficiaries other 
than the estate, the old law subjected 
the proceeds to estate tax to the ex- 
tent the decedent had paid premiums 
(in proportion to total premiums) . 
Premiums paid by the decedent be- 
fore January 10, 1941, were ignored 
if the decedent thereafter had no in- 
cident of ownership. 

The new Code provides in Section 
2042 that the payment of premiums 
is immaterial. However, great care 
must be taken in proper planning in 


The Federal 

Securities Laws 

(Continued from page 136) 

and to confirm the rule-making pow 
er of the Commission with respect 
to such trading. 


We now come to the offering of 


debt securities. The Commission, in 
connection with rule changes to pro- 
vide for more simple prospectuses 
for use in the public distribution 
of high-grade so-called institutional 
type debt securities, has been con- 
fronted with Section 305 (c) of the 
Trust Indenture Act of 1939 which 
required inclusion in the prospectus 
of the analysis of particular inden- 
ture provisions singled out by Sec- 
tion 305 (a) (2) of the Trust Inden- 
ture Act.6 This requirement seems 
unnecessary in the light of the Com- 
mission’s rule-making authority un- 
der the Securities Act to deal with 
disclosure problems and the amend- 
ment leaves the matter to such au- 
thority. 

The amendment does not affect 
the substantive provisions of the 
Trust Indenture Act which continue 
to require that trust indentures con- 
tain the statutory provisions for pro- 
tection of investors, for example, 
that there be independent indenture 
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this area for a number of reasons in- 
cluding the interjection of the “Re- 
versionary Interest” test. 

Under the old Code, a reversion- 
ary interest was not an incident of 
ownership. Under the new Code, a 
reversionary interest, whether express 
or by operation of law, is an incident 
of ownership if the value of the re- 
version exceeds 5 per cent of the 
value of the policy immediately be- 
fore death of the insured. Moreover, 
the technicalities of transfers in con- 
templation of death must be borne 
in mind. There are rumors that the 
time is not yet ripe to engrave these 
new estate tax provisions in stone 
for posterity. 

VII. PAYMENTs IN CONNECTION WITH 
PENSION AND PROFIT-SHARING PLANS 

There are various changes in the 
new Code affecting the taxation of 
benefits or annuities paid in con- 


trustees with adequate resources and 
free of conflicting interests, who must 
report to security holders and take 
other affirmative action to preserve 
investors’ rights under indentures 
and to protect their interests in the 
event of default. 

Finally, the amending Act pro- 
vides for simplified registration pro- 
cedure for investment companies. In- 
vestment companies which engage in 
continuous offerings of their shares, 
as a matter of practice, file new reg- 
istration statements under the Secu- 
rities Act of 1933 about once each 
year in order to have registered 
shares available. Before amendment, 
Section 6 of the Securities Act pro- 
vided that securities may be regis- 
tered by filing a registration state- 
ment but did not provide for reg- 
istering additional securities by 
amendment, Section 403 of the 
amending Act amends Section 24 of 
the Investment Company Act by ad- 
ding a new subsection (e) which 
will permit such investment compa- 
nies periodically to increase the 
number of shares registered under 
the Securities Act by amending their 
existing registration statements rath- 
er than by filing new registration 
statements. Paragraph (3) of this 


nection with pension or profit shar- 
ing plans or otherwise by reason of 
employment. For example: Section 
72 (d) provides a rule of convenience 
for annuities paid for partly by an 
employer and partly by an em- 
ployee. If the employee's contribu- 
tions are recoverable in three years 
or less, he can, in order to eliminate 
computations, first recover his cost 
tax free and then report all the bal- 
ance as taxable income. Detailed dis- 
cussion of such provisions is not 
within the objectives of this article. 

The principal purpose of this ar- 
ticle is rather to outline the basic 
pattern of the new provisions taxing 
income from insurance and annu- 
ities so that each problem of Mr. 
Howard, Mr. Johnson and Mr. Fox, 
and others like them, can be recog- 
nized readily and placed in its proper 
niche. 


new subsection (e) will require that 
current information will be made a 
part of the registration statement and 
prospectus at appropriate intervals. 
There will be no departure from 
either the disclosure standards or the 
liabilities imposed upon sellers. 

Because of continuous offering of 
securities by investment companies, 
an amendment to Section 24 of the 
Investment Company Act provides 
for mandatory use of prospectuses by 
dealers over a longer period than 
would be required under Section 4 
(1) of the Securities Act as modified 
by Section 6 of the amending Act. 
Under the amending Act a dealer, 
whether or not participating in the 
distribution, must use the prospectus 
as long as the issuer is offering any 
securities of the same class as the 
security which is the subject matter 
of the dealer’s transaction. 

The above discussion is limited to 
the new Act and does not treat many 
proposals made by industry repre- 
sentatives during the course of the 
formulation of the legislation which 
were not made a part of it. 

However, one provision of the leg- 
islation, as sponsored by the Admin- 
istration and passed by the Senate, 


6. Form S-9, adopted July 21, 1954, Secu- 
rities Act Release No. 3509. 
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but eliminated by the House of Rep- 
resentatives, should be mentioned. 
\s introduced, the bill would have 
increased from $300,000 to $500,000 
the maximum amount of exemption 
from registration under the Securi- 
ties Act which may be provided by 
rules of the Commission. The House 
of Representatives deleted this pro- 
vision and the Senate acquiesced in 
the change. A principal reason cited 
for increasing the exemptive amount 
is the disproportionate expense of 
registration of small issues as to 
which witnesses who appeared be- 
fore the two congressional commit- 
tees testified, particularly representa- 
tives of the independent telephone 
industry. 

In acquiescing in the House posi- 
tion, the Senate conferees, as stated 
by Senator Bush in moving the Sen- 
ate’s agreement on the Conference 
Report: 


concluded, however, that the objec- 


Standards for 
Bar Examiners 


(Continued from page 120) 


an intimate familiarity with the 
problems of admission to the Bar, 
but it is not fair to require him to 
give up a substantial amount of his 
time for a very long period in the 
service of the bar admission system. 
It is not fair also, nor is it desirable, 
in most cases to continue year after 
year the same points of view with 
respect to the admissions system. 

In most states the bar examiners 
serve without compensation, but re- 
ceive their necessary expenses. Most 
states cannot afford to pay the ex- 
aminers for the amount of time 
which they devote to their service on 
the committee; but in those states 
where the bar examiners are paid, 
obviously such compensation should 
not be based upon the number of ap- 


tive of reducing the cost of financing 
businesses of small and moderate size 
can be achieved if the Commission 
should take administrative action un- 
der powers it already has under the 
statutes.? 
Senator Bush referred favorably to 
the Commission’s adoption of sim- 
plified registration forms for issuers 
offering securities to their employ- 
ees® and for institutional grade debt 
securities.® Senator Bush introduced 
in the record a portion of a letter cf 
Chairman Wolverton of the House 
Committee indicating the latter's 
sympathy with the proposal: 
that the Commission undertake all 
action appropriate with reducing the 
costs of registration, revising applic- 
able forms, and specifying types of in- 
formation to be included in the pros- 
pectus and consistent with maintain- 
ing the liabilities and remedies con- 
tained in the act for the protection of 
investors.1° 


The Commission in formulating 


rules to implement the new legisla- 


plicants for admission. This latter 
practice can only have the tendency 
to encourage a large number of ap- 
plicants to apply, and if the larger 
the number who means the 
higher the fee to bar examiners, the 
quality of the applicants cannot fail 


pass 


ta be lowered. 


A Vital Need... 
An Adequate Staff 


I cannot emphasize too strongly the 
vital need to have an adequate staff 
to handle the problem of bar ex- 
aminations. The preparation of ques- 
tions, the taking of the examination, 
the grading of answers, and the pre- 
paration of statistics all demand per- 
sons who can devote their full time 
to the task. These individuals should 
devote their full time to the task be- 
cause it is indeed a full time job. 
The next 


proposals deal with 


standards for the bar examination it- 








tion is now considering the possibili- 
ty of a short-form registration state- 
ment for small issuers and issues. 

The basic purpose of the federal 
securities laws is that the investor 
shall have an opportunity to know 
the facts about what he is investing 
in. These laws do not insure against 
risk of loss. Insurance against risk of 
loss can only be provided by the 
fundamental soundness of the enter- 
prise in which the investment is 
made. Under the American system 
the investor is allowed to choose, 
without interference by the national 
government, where he shall invest. 
This is one of the great virtues of 
the free enterprise system in this 
country. 


7. Congressional Record, July 28, 1954, page 
11886. 


8. Form S-8, Securities Act Release No. 3480. 
9. Form S-9, Securities Act Release No. 3509. 


10. Congressional Record, July 28, 1954, page 
11886. 


self. Everyone must agree that the 
purpose of a bar examination is to 
assure the public and the Bar that 
only those persons who are properly 
qualified to practice should be ad- 
mitted to the legal profession. Inas- 
much as the bar examination is ad- 
ministered by lawyers appointed by 
a bar association or by a higher 
court, the examination should dem- 
onstrate clearly that this purpose is 
carried out fairly and impartially 
and that the Bar is not, through this 
mechanism, taking steps to limit its 
members to a tight little union in 
which ability is subordinated to low- 
er numbers. 

The examination itself, to achieve 
the best results, should test the appli- 
cant’s ability to reason logically, to 
make an accurate analysis of the 
problems presented to him, and to 
demonstrate a thorough knowledge 
of the fundamental principles of the 
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law and their application. Above 
all, the questions should not be de- 
signed primarily for the purpose of 
testing information, memory or cx- 
perience. In a number of states the 
bar examiners continue to ask def- 
inition and information questions. 
As a test of legal reasoning and 
analysis, such questions are of no 
value. As Professor Brenner has put 
it, 

The definition and information type 
question should go the way of the 
horse and buggy and the emphasis 
should be kept on the type of question 
that will provide the best possible 
evaluation of the applicant’s law 
school training.® 


Bar examiners should use essay 
type questions as best adapted to test 
the reasoning and analytical powers 
of the applicants. The questions 
should not be labelled as to subject 
matter, and a generous allowance of 
time should be given to answer each 
question. All answers to the same 
question should be graded by the 
same reader. There should be ade- 
quate statistical studies and the law 
school records should be made avail- 
able to the public. The National 
Conference of Bar Examiners is of- 
fering, as a part of its service, to give 
complete statistical service on the 
subject of bar examinations for any 
state committee which desires it. I 
recommend highly that each com- 
mittee which cannot afford its own 
statistical service take advantage of 
the National Conference's offer. 

A second matter which I want to 
emphasize is that statistics of bar ex- 
amination results should be pub- 
lished. These statistics certainly give 
the public the information it needs 
as to how weil the graduates of a 
particular law school do in the bar 
examination. If they are not pub- 
lished, the public has no way of 
knowing whether the law school is or 
is not doing a good job. Every law 
school should be willing to have 
these results published. 

In time, a national standard bar 
examination should become avail- 
able. 

What subjects should be covered 
by questions in the bar examination? 
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In my view, emphasis should be up- 
on basic and fundamental common 
law subjects. By the giving of op- 
tional questions, fields of law active- 
ly developing and of great current 
importance, such as taxation, trade 
regulations, administrative law, la- 
bor law and the like, could be pre- 
sented, The scope of the examina- 
tion should cover subjects which are 
commonly taught in the approved 
law schools. In the Brenner Report, 
Professor George Neff Stevens sur- 
veyed the subjects covered by the bar 
examinations in all of the states. 
From his survey it appears that the 
bar examinations in each state give 
questions in the following subjects: 
contracts, criminal law and _ real 
property. In all but four states the 
bar examinations cover the following 
additional subjects: agency, consti- 
tutional law, corporations, equity, 
evidence, negotiable instruments, 
pleading and torts.‘ 

Professor Brenner has suggested 
with much force that in each bar ex- 
amination there should be questions 
on about ten “must” subjects. These 
include contracts, torts, real proper- 
ty, criminal law, evidence, equity, 
taxation, corporations, trusts and 
constitutional law. In addition to 
this, no set of questions should be 
compulsory so as to require the an- 
swering of all of the questions given 
at each session of the bar examina- 
tion. In many cases a law school in- 
structor has favorite parts of his 
subject, and covers these thoroughly. 
Others he may not cover at all or 
cover inadequately. To meet this 
difficulty, it is believed that optional 
questions should be offered in each 
of the bar examination sessions. 
Where optional questions are given, 
they should not relate to the same 
part of the subject as other questions 
on the same subject in the examina- 
tion. Thus, if a student has had a 
thorough grounding in a particular 
section of his case book, but a rath- 
er light touch in another, the chances 
are that if optional questions are 
given covering different parts of a 
subject he will at least have a chance 
to demonstrate his ability in that 
part of the subject in which he has 


had a thorough instruction. 

In the use of optional questions al 
so Mr. Brenner has suggested that 
many subjects might be covered on 
an optional basis which are not in 
cluded in his “must” list. This would 
obviate the argument that bar ex- 
amination procedures _ straitjacket 
the curricula in the law schools. This 
would also give the applicant the 
chance, if he was unfamiliar with a 
particular subject, but was familiar 
with some of the other optional sub- 
jects, to write answers on such a sub- 
ject. Thus he would not be caught in 
a position where because of his lack 
of instruction he has little to offer. 

In the giving of questions, fairness 
demands that bar examiners not 
restrict questions to particular local 
cases or local laws. There are some 
states, for example, where the law 
of community property is important. 
There would be no reason why 
questions in community property 
should not be given, but it is sub- 
mitted that such questions should be 
given on an optional basis. The prin- 
cipal reason for this is to permit the 
students who attend the national law 
schools to go back to their home 
states and be free from disadvantages 
in the answering of bar examination 
questions which might be based on 
local law. So long as the national law 
schools are offering first-grade legal 
instruction, the students who go to 
such schools should not be discrim- 
inated against in favor of the local 
talent. This is not to suggest, how- 
ever, that they should never brush 
up on subjects which might have a 
local application. 

The purpose of the examination 
questions should not be one to test 
memory or for that matter to call for 
a freak type of answer. The questions 
which call for “yes” and “no” an- 
swers are in the main the type of 
questions that call for the exercise 
of memory rather than analysis. Per- 
sons who never studied law would 
have at least a 50 per cent chance in 
answering these. 

Because of .the inherent difficulty 





3. Brenner Report, page 23. 
4. Brenner Report, page 343 ff 
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in examining each applicant by an 
oral examination, it is imperative, 
on the ground of fairness, that the 
major portion of the bar examina- 
tion be given in writing. Unless this 
is done, the examination is more 
likely than not to be inadequate. 
These mimimum standards for bai 
examiners and bar examinations, | 
believe, would go very far in elimin- 
ating many of the grounds of com- 
plaint which the public makes 
against the legal profession. If the 
American Bar Association endorses 
them, such endorsement would have 
a powerful appeal to public opinion. 
While a number of the standards call 
for the revision of court rules or 
statutes, there are many which can 
be adopted by the bar examiners 
themselves. Doubtless, bar examiners 
can explain that they themselves do 
not make all the rules, yet I submit, 
they exercise a far from inconsider- 
able influence on the subject. Many 
of their difficulties would be obvi- 
ated by an adequate staff. The task 
is so important that it justifies the 
expenditure of the necessary money. 
The minimum standards suggested 
in this paper would go a long way to 
implement the Brenner Report. We 
cannot fail in our duty to the public 
to eliminate an important source of 
dissatisfaction with the administra- 
tion of justice. We must stand reso- 
lutely at the very gates, to allow only 
the competent, the honest, and the 
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was anything but minuscule.** In- 
quiry into actual or probable adverse 
competitive effects flowing from the 
price discrimination was not per- 
mitted. This seemed grotesque to 
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loyal to enter the profession. There 
is no other way. 

I might in closing repeat the story 
told by Dr. Walter C. Alvarez, tor- 
merly of the Mayo Clinic: 

A big merry farmer once consulted 
me about spclils of severe nausea. 
Unable to find anything wrong in his 
stomach or bowel, I asked his wife 
what she thought the cause was. 


those who believed that if you forbid 
price differences you cut off the right 
arm of competition or perhaps even 
kill it entirely.* It also seemed to fly 
in the face of the statute itself. 
Both in Section 2 of the Clayton 
Act as originally enacted in 19149* 
and in the 1936 Robinson-Patman 


She said, with much disgust, “I 
don't know why he is wasting our 
money going to doctors; he knows per- 
fectly well that his nausea comes when- 
ever he goes on a binge of chewing 
tobacco and swallowing the juice.” 

Turning to the man, I asked, “Is 
she right?" And grinning sheepishly, 
he said, “I guess so, but I so hoped 
it would be something else so that J 
could go on chewing!” 


amendment to that section, differ- 
ences in price were proscribed where 
the effect “. . . may be substantially 
to lessen competition or tend to cre- 
ate a monopoly”.*? In addition, the 
amendment barred price discrimina- 
tion where the effect may be “to in- 
jure, destroy or prevent competition 





34. Federal Trege Commission vy. Morton 
Salt Co., 334 S. 37 (1948). “As matters 
stand today, Bi a price difference which ac- 
countants cannot equate to a cost difference 
becomes a discrimination; and any discrimina- 
tion is per se illegal if in the view of the 

ion it may have a tendency to injure 
competition." Adelman, Effective Competi- 
tion and the Antitrust Laws, 61 Harv. L. Rev. 
1289, 1336 xe “{Iit is almost accurate to 
say that, if the Commission desires, so far 
as injury to competition is concerned, all that 
need be found is injury; that to show injury 

ll that is needed is to show a type of f dis- 
‘rimination, and that to show this type of 
liserimination all that is required is to show 





a ee differences in sales of like 


goods ting customers by a single 
seller. a Levi, 7 he Robinson-Patman Act—Is It 
in the Public Interest?, Antitrust Law Sec- 
TION Report 60, 67-8 (A.B.A. 1952). 

+ « the Robinson-Patman Act pro- 
motes that uniformity of prices and control 
over prices which the Sherman Act and also 
the Federal Trade Commission Act deem to 
be illeeal.”” Levi. the Robrnson-Patman Act— 
Is It in the Public Interest”, Antitrust Law 
Secrion Report 60, 61 (A.B.A. 1952): “. 
undercutting rivals is the heart of competi- 
tion.” Berger and Goldstein, Meeting Compe- 
tition under the Robinson-Patman Act, 44 
Inu. L. Rev. 315 (1949). 


36. 38 Stat. 730. 

37. Similar ino the is found in Section 3 
and Section the ——— Act (15 US. 
C. §§14, 18). was 
to call for the ae ot a rule of reason. 
Standard Fashion Co. v. Magrane-Houston Co., 
258 U.S. 346 (1922); Federal Trade C: 

v. Sinelair Refining Co., 261 U.S. 463 (1923); 
International Shoe Co. v. Federal Trade Com- 
mission, 280 U.S. 291 (1930). 
dicial treatment, as between Sections 2, 3, 
and 7 of the Clayton Act, of the 
ogg ef a clause “where the effect . Eom | 
to substantially lessen com tition 4 
+a been recently noted. McAllister, op. “cit. 
supra note 25. 
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with any person who either grants 
or knowingly receives the benefit of 
such discrimination, or with custom- 
ers of either of them.” The “rule of 
reason” is equally implicit in both 
the original and in the amendatory 
language. Certainly the quoted words 
negative any intention on the part 
of Congress to make every price dis- 
crimination illegal whether or not 
it injures competition or is likely to 
do so. 

Moreover, the Robinson-Patman 
Act retained certain provisos, in 
somewhat modified language, from 
the earlier enactment under which 
otherwise illegal price discrimina- 
tions may be defended. Accordingly, 
if the discrimination is justified as 
reflecting cost savings in selling to 
one customer as compared with an- 
other, or if the lower price is made 
in good faith to meet the equally 
low price of a competitor, the dis- 
crimination is not unlawful. The 
Act, over-all, seemed to require that 
a factual determination be made to 
determine, first, whether a particular 
price discrimination had or was like- 
ly to have a substantially adverse 
effect on competition,** and if so, 
second, whether such discrimination 
was cost justified or otherwise defen- 
sible as meeting competition in good 
faith. 

Nevertheless the Federal ‘Trade 
Commission has in the past come 
close to outlawing all price differ- 
ences. This came about primarily be- 
cause the Commission usually did 
not determine whether a price dis- 
crimination actually injured compe- 
tition or was likely to do so. The 





Oppenheim, Federal Antitrust Legisla- 
aes sercenese to a Revised National Anti- 
—— Pe a sgg , “thw Micu. L. Rev. 1139 (1952); 
Oppenheim, Should the Robinson- 
we Act Be Amended? CCH Rostnson- 
Parman Symposium 141 (1948); Sunderland, 
The Robinson-Patman Act: Go Out and Com- 
te But Don’t Get Caught At It, speech de- 
ivered before National Conference American 
Marketing Assn., December ye 1952; see also 
Effective Competition, Report t o Secretary of 
Commerce Sawyer by his Bust ress Advisory 
Cm <page 5 (Decembe 
geo in the cases 
eho al to whether the inference is one 
% “probable” ay 4 or Fon ae of “possible” 
injury. Compare Corn Refining Co. 
v. Federal Trade Commission. 324 U.S. 726, 
739 (1945) (“probable”); Federal Trade Com- 
mission v. Morton Salt Co., 334 U.S. 37, 46 
(1948) TB ea = ); Standard a & mo | 


California v. United States, 337 U.S 
(1949) (treating analogous Section 3, Clayton 
Act, language—“probably”). This confusion is 
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injury was presumed or inferred 
from the mere difference in price.*® 
In this the Commission found sup- 
port in the Supreme Court. Thus in 
Corn Products there is the dictum 
that the Commission need only show 


“ 


. that there is a reasonable pos- 
sibility”*® of injury, and it was made 
clear that any significant price differ- 
ence automatically establishes that 
possibility. And in Morton Salt* a 
carload discount amounting to 10 
cents a case on a $1.60 item (and 
which was availed of by all but one 
tenth of one per cent of the Salt 
Company's customers) was deemed 
sufficient to prove the required statu- 
tory injury. No testimony whatso- 
ever concerning injury to competi- 
tion was required. In fact the Com- 
mission was criticized for taking testi- 
mony on this issue.*? 

Thus the per se doctrine flourished 
in price discrimination cases. The 
price discrimination law, blindly ap- 
plied to ban all price differentials 
irrespective of adverse competitive 
effect, was made to order for those 
industries where “sticky” 
vail, where a seller who reduces his 
price may “spoil the market” for all 
and hence is deemed a “chiseler”. 
So interpreted, the Robinson-Pat- 
man Act would have, in time, eradi- 
cated the sporadic and competitively 
advantageous discrimination which 
has been characterized as “one of the 
most powerful forces of competition” 
which tends to tear apart an “‘order- 
ly” price structure.“ The applica- 
tion of illegality per se to price dis- 
crimination problems thus was at 
war with the basic purpose of the 


prices pre- 


antitrust laws, the preservation of 
free and open competition. 


The Recent Trend . . . 
Away from Morton Salt 


But a reverse trend is in the making 
—the Robinson-Patman Act may yet 
be finally construed in a manner 
not inconsistent with the Sherman 
Act. In the Minneapolis-Honeywell 
case,## where the thermostat control 
which sold at differing prices was a 
component part of oil burners and 
where there was little, if any, correla- 
tion between the price of the con- 
trol and the price of the completed 
burner, the Court of Appeals re- 
jected the Commission’s conclusion 
that statutory competitive injury was 
inevitably present merely because of 
the price differential.*® In the Spark 
Plug cases*® the Commission found 
no injury to competition 
competing spark plug manufactur- 
ers arising from the fact that Cham- 
pion, AC, and Electric Auto-Lite 
sold spark plugs to automobile man- 
ufacturers as original equipment at a 
much lower price than that charged 
for their replacement plugs. Finding 
no “undue mortality rate’’*? among 
competitors of the respondent man- 
ufacturers and no “undue loss of 
business”’*8 of such competitors at- 
tributable to respondents’ original 
equipment prices, the Commission 
dismissed the complaints as to this 
phase of the cases. These are obvi- 
ously “rule of reason” 

The recent General Foods case** 
evidences an explicit rejection of the 
per se rationale of the Morton Salt 
case, at least as far as territorial price 


among 


criteria. 





now unimportant because the Commission 
has held that any price difference meets the 
test, be it “probability or “possibility” of 
injury. Minneapolis-Honeywell Regulator Co. 
v. Federal Trade Commission, 191 F. 2d 786, 
792 (7th Cir. 1951), cert. granted, 342 US. 
940 (1952), cert. dismi on procedural 
grounds, 344 U.S. 206 (1952). 

40. Corn Products Refining Co. v. Federal 
Trade Commission, 324 U.S. 726, 742. "(1945). 

41. Federal Trade Commission v. Morton 
Salt Co., a U.S. 37 (1948). 

42. Id. at 50. 

43. Adelman, Effective pee aa and the 
Antitrust Law: Harv. L. - 1289, 1331-2 
. See aie Rowe, Price Discrimination, 
60 Yate L. J. 929, 938-9 (1951). 

44. Minneapolis-H ell Regulator Co. v. 
Federal Trade Commission, 191 2d 786 (7th 
Cir, 1951); cert. granted, 34z2 U.S. 940 (1952), 
and dismissed on precedral grounds, ~~ US. 
206 (1952). Mr. Justice Black refused to con- 
cur in this result, ing, “The end result of 
what the Court does today is to leave standing 





a Court of Appeals decree which I think is so 
clearly wrong that it could well be reversed 
without argument.” 344 U.S. at 213. 

45. “[Wyhere the controls were used in 
the manufacture of burners, the cost of which 
was determined by many other factors—cost 
of — materials and parts, service, advertis- 
ing, mention only a few—it cannot be 
said that diegrinalantory — differentals sub- 
stantially injure com tion or that there ts 
any reasonable probability or even ibility 
that they will do so.” gg ay oneywell 
Regulator Co. v. Federal Trade Commission, 
supra note 44, 191 F. 2d at 792 Cre Cir. 1951) 

46. Spark Plug decisions, F.T.C. Dockets 
3977, 5620, 5624, CCH Trade Reg. Rep., Par. 
ll 467 (1953). 

Matter of General Motors Corp. and AC 
Ss as Plug Co., F.T.C. Docket 5620, Findings 
(Italics added). 
48. Matter 5 Champion Sper’ Plus Co., 
Docket 3977 Coe (Italics added). 

“49. General Foods C. T.C Docket 5675, 

CCH Trade Reg Rep., Par. 25,069 (1954). 
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discrimination is concerned, Genera] 
Foods was charged with discriminat- 
ing in the price of liquid and pow- 
dered pectins (products used by 
housewives in making jellies 
jams) on the West Coast between 
the years 1940 and 1947. The com- 
“deals” in effect 


and 


pany had certain 
under which the ultimate consumers 
could purchase a third bottle of pec- 
tin at a reduced price whenever two 
were purchased at the regular price. 
The ‘deals’ were made available 
only in the western territory where 
there was competition from othe 
pectin manufacturers. Since the fa- 
vorable prices were available to all 
customers in the western area, there 
was no discrimination between com- 
peting customers, and the only injury 
to competition claimed by the F.T.C. 
was on the “primary” level—with 
General Foods’ own West Coast com- 
petitors. 
General national market 
position in pectins gradually rose 
from 67 per cent in 1940 to 80.5 per 
cent in 1946, and dropped to 64.6 
per cent in 1947. The sales of the 
principal West Coast 
who allegedly was injured by the 
“deals”, approximately trebled dur- 
ing the same period. Another princi- 
pal competitor’s sales increased 15 
per cent during the period. In up- 
holding the Hearing Examiner's dis- 


Foods’ 


competitor, 


missal of the case on the theory that 
there was no showing of injury to 
competition, the Commission explic- 
Salt test in- 
appropriate. Instead, it was held that 
the existence of injury must be de- 
termined by 
of the relevant evidence in the par- 


itly found the Morton 


a consideration of all 


ticular case, although the inferences 
which could be therefrom 
might differ in each case. Moreover, 
on the crucial question as to which 


drawn 


party has the burden of proving in- 
jury to competition, the Commission 
flatly refused to follow the Moss®® de- 
which had indicated that 
when a price differential was shown 
the burden shifted to the discrimi- 
nating party to prove that there was 
no injury to competition. 

Now, frankly 
places this burden on its own coun- 


cision, 


the Commission 


sel, on the ground that actual evi- 
dence of competitive injury is one of 
the elements necessary to establish 
a prima facie case. 

Shortly after the General Foods de- 
cision, an F.T.C. hearing examiner 
dismissed the complaint in a similar 
territorial price discrimination case 
involving Purex Corporation.®! Go- 
ing further than the General Foods 
case in explaining exactly what con- 
stituted injury to competition, the 
examiner pointed "out that the Rob- 
inson-Patman Act was not primarily 
intended to protect individual com- 
protect the 
competitive process itself. He stated, 


petitors, but rather 
“The fact that a competitor has been 
injured ip a local price-cutting case 
may tend to show that competition 
with the grantor has been affected, 
but it does not follow in every case 
that because a competitor has been 
been af- 
Ihe distinction between “in- 


injured, competition has 
fected.” 
and 


jury to a competitor” “injury to 


competition” is pointed out in Si- 

mon, Geographic Pricing Practices 

(1950) at page 94. 
The 

involving Section 7 


recent Transamerica case,5? 
of the Clayton 
Act before its recent amendment, is 
in the same vein and displays a “rule 
of reason” approach to the proof of 
adverse competitive effect described 
by the words * 
competition”. At issue was the legal- 
ity of a bank mergers 
through which Transamerica, owned 
by A. P. Giannini and associates, 
acquired the stock of numerous com- 
mercial banks and branches in five 
states. Various acquired banks were 
merged into the Bank of America 
and other chains. Refusing to be 
stampeded into a presumption of il- 
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legality from the mere number of 
mergers, the court found untenable 
the conclusions of the Board of Gov- 
ernors of the Federal Reserve System 
that the acquisitions tended toward 
monopoly in the five states con- 
cerned in the absence of the neces- 
sary supporting finding that the five 
states constituted a single area of ef- 
fective competition. In the view ol 
the court “... the lessening of com- 
petition and the tendency to monop- 
oly must appear from the circum- 
stances of the particular case and be 
found as facts before the sanctions 
of the statute may be invoked.” 
Probably in the same vein is the 
F.T.C. opinion in Pillsbury Mills* 
in which for the 
first time, analyzed acquisitions un- 
der Section 7 of the Clayton Act 
after its amendment in 1950.55 The 
hearing examiner had ruled that a 
prima facie case had not been made 
out because the charge of unlawful 
acquisitions was not supported, in 
“by reliable, probative 


the Commission, 


his opinion, 





50. Moss, Incorporated y. Federal Trade Com- 
mission, la& &. 2d 378 (2d Cir. 1945) 

51. Purex Corp., Ltd., F.T.C. Docket 6008, 
CCH Trade Reg. Rep., Par. 11,704 (1953). The 
order automatically became hnal when coun- 
sel supporting the complaint withdrew their 
i749 CCH Trade Reg Rep., Par. 25,172 

52. Transamerica Corp. v. Board of Gover- 
nors of Federal Reserve System, 2.6 ¥. 2d 163 


ro 1953), cert. denied, 346 U.S. 901 
( 
53. 2C6 F. 2d at 


170. 

51. Pillsbury Mitts, Inc., F.T.C. Docket 6000, 
CCH Trade Reg. Rep. Par. 11,582 (1953). The 
only other proceedings involving Section 7, 
as amended in 195), are Crown Zellerbach 
Corp. of San Francisco, F.T.C. Docket 6180, 
CCH Trade Reg. Rep., Par. 11,640 (1954), and 
Luria Brothers & Co., Inc., F.T.C. Docket 


6156, cca pate Reg. Be. Par. 25, a (1954) . 
55. Stat. 1125, US.C. $18. Before 
senmeniae Section 7 prohibited corporate ac- 
quisitions of stock having any of the following 

etfects: (1) substantial lessening of com 
tion between the merging companies, (2) re- 
straint of commerce in any section or commu- 
nity, or (3) a tendency to create a moi ly. 
As amended Section 7 prohibits the acquisition 
of assets as well as stock “where in any line 
of commerce in any section of the country, 
effect of such acquisition may be substantially 
to nee competition, or to to create a 
monopol Clearly the first two of the three 
tests under old Section 7, that as to 

tion between the acquiring ond i the acquired 
companies and that as to a restraint of com- 
merce in an; ee or community, have been 
eliminated the amendment. Pillsbury 


Mills, Inc., ave note 54 
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and substantial evidence”. In revers- 
ing, the Commission held that the 
evidence submitted—principally with 
respect to (1) Pillsbury’s growth 
through mergers and otherwise, (2) 
its increased production capacity and 
enhanced market position, (3) the 
picture of an industry declining, 
nation-wide, in number of competi- 
tors and in productive capacity, and 
(4) the competitive picture in the 
southeast states, where the acquisi- 
tions in question had their principal 
impact—was sufficient to establish a 
prima facie case. The Commission 
made it clear that the respondent 
would have an opportunity to “ex- 
plain, contradict or rebut” the evi- 
dence mentioned. 

Chairman Howrey, for a unani- 
mous commission, rejected the 
Commission attorneys’ argument 
that the “substantiality” test, applied 
in the Standard of California case, 
made it unnecessary to examine eco- 
nomic consequences or determine 
the probable competitive effects of 
the acquisitions; under his view 
" . it would not be sufficient to 
show that an acquiring and an ac 
quired company together control a 
substantial amount of sales, or that 
a substantial portion of com- 
merce is affected.”*" As in Maico,°* 
the commission referred to its basic 
function as a specialist and expert in 
the antitrust complexities of Ameri- 
can trade and industry and indicated 
that it would be abdicating its duties 
if it did not face up to the issue of 
competitive injury, saying, “If the 
administrative tribunal to which 
such discretion is delegated does 





56. Commissioner Mead concurred in the 


57. Supra note 54. 
4 The Maico Covpene, 2 Inc., supra note 26. 
59. Supra note 54. See also dissenting opinion 
of Mr. Justice Jackson in Federal Trade Com- 
mission v. Ruberoid Co., 343 U.S. 470, 487-9 


(1952). 

60. United sietee v. Columbia Steel Co., 334 

Us 495 (1948 
. Supra ood 54. 

6. We are not told what type of evidence, 
if an would fu 'specterily “explain” the 
situation to the F.T.C. 

ie Department of Justice's views on Sec- 
tion ‘. as amended. were recently set forth by 
Attorney General Brownell, in a public an- 
nouncement of the Denartment's gig) to 
grant antitrust clearance to the 


Youngstown Sheet and Tube Company. The 

» an address by 
Hon. Herbert Brownell, Jr., before The New 
York Chapter of the Public Relations Society 
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nothing but promulgate per se doc- 
trines, the rationale for its creation 
disappears.” 

Secondly, Chairman Howrey dif- 
ferentiated betwecn the Sherman Act 


“rule of reason” in merger cases® 
and that to be applied under Section 
7 of the Clayton Act. The latter sec- 
tion was said to be designed to reach 
some mergers which would be be- 
yond the scope of the Sherman Act. 
He said, “Somewhere in between 
[Sherman Act ‘rule of reason’ and 
per se violations] is Section 7, which 
prohibits acts that ‘may’ happen in 
a particular market, that looks to ‘a 
reasonable probability,’ to ‘substan- 
tial’ economic consequences, to acts 
that ‘tend’ to a result. Over all is the 
broad purpose to supplement the 
Sherman Act and to reach incipient 
restraints.” 

Recognizing that this opinion may 
not be the final Commission word in 
Pillsbury Mills, since the respondent 
may attempt to rebut the prima facie 
case, the deep bow to a “rule of rea- 
son” displayed by the Commission 
in the present opinion is refreshing, 
so far as it goes. But, until such time 
as the Commission, in this case or 
another, clarifies the manner in 
which a respondent may rebut a 
prima facie case built upon proof of 
an acquisition in an industry where 
the number of competitors has de- 
clined and where the acquiring com- 
pany necessarily increases its share 
of the market by virtue of the acqui- 
sition, the practical and legal impli- 
cations of the present Pillsbury de- 
cision are uncertain. 


of America, September 30, 1954. New York 
Times, Uctober i, 1904. page iv. The signifi- 
cant aspect of his address was the listing of 
various specific factors which must be scru- 
tinized in determining the legality of any 
particular merger, ai the clear-cut indica- 
tion that each case must be decided in the 
light cf all the surrounding facts and cir- 
cumstances—the orthodox “rule of reason” 
approach. 

Section 2(a) states in part: “Provided, 
That nothing herein contained shall orevent 
differentials which make only due allowance 
for differences In the cost of manufacture, sale, 
or delivery, resulting from differing methods 
or quantitites in which such oes | are 
to such purchasers sold or delivered. 

49 Stat. 1526 (1956), 15 U.S.C, $13 (1946). 

61. Fuchs, The Requirement of Exactness in 
the Justification of Price and Service Differ- 
entials under the Robinson-Patman Act, 30 
Tex. L. Rev. 1 (1951); Haslett, Price Discrimi- 
nations and their Justifications under the 
Robinson-Patman Act of 1936; 46 Micn. L. Rev. 





A Basic Defense ... 
Cost Justification 


A basic defense to a price discrimi- 
nation charge under the Robinson- 
Patman Act is cost justification. A 
seller is permitted to pass on to a 
customer cost savings reflecting “dif- 
ferences in the cost of manufacture, 
sale, or delivery” as between serving 
that customer and his competitor.** 
The very presence of the cost savings 
defense in the statute would scem to 
reflect a congressional intention to 
protect and encourage efficiencies in 
manufacture, sale, and delivery and 
to permit a scller to pass on to any 
customer applicable cost savings real- 
ized in serving that customer. 

As has been widely recognized,” 
the Commission’s treatment of re- 
spondent’s attempts to cost justify 
discriminatory prices has been some- 
thing less than sympathetic. In Auto- 
matic Canteen, the Su- 
preme Court noted “the elusiveness 
of cost data, which apparently can- 
not be obtained from ordinary busi- 
ness records. ’ Further, “ ‘general 
knowledge of the trade,’ to use the 
Commission's phrase, unsupported 
by factual analysis has as yet been 
far from acceptable, and indeed has 
been strongly reproved by Commis- 
sion accountants. . . .”" Partly as the 
result of the Commission’s past criti- 
cal treatment of cost studies and be- 
cause the making and reviewing ol 
a cost study are exceedingly time 
consuming and expensive at best, the 
cost defense has been little used in 
the past. This has had the effect of 
eliminating for 


however, 


practical purposes 


450 (1948); Note, 65 Harv. L. Rev. 1011 (1952). 
See also collection of authorities cited in 
footnotes. Automatic Caneen Co. v. tederal 


at 68: “It is sufficient to note that, whenever 
Commission has 
not been content with accounting estimates; 
a study seems be required, involving per- 
haps stop-watch studies of time spent by some 
personnel such as salesmen and truck drivers, 
numerical counts of invoices or bills and in 
some instances of the number of items or 
entries on such records, or other such quanti- 
tative measurement of the operation of a 
business." 

66. The handful of cases in which 
justification has succeeded include: 
Carpet Sweeper Co., 40 F.T.C. 738 
tag Honeywell Regulator Co., 44 
F.T.C. 351 (1948) (in part only); United 
States Rubber Co. (footwear), 46 F.T.C. 998 
(1950) (in part only); Horlicks Corp., 47 
F.T.C. 169 (1950). 
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ederal 


enever 


one important avenue to competi 


tion. 


There however, be much 
more reliance upon cost justification 
in the future. Chairman Howrey has 
recently expressed an awareness of 
the need to make of cost justification 


a workable defense. 


may, 


The formula- 
tion of guiding yardsticks in the field 
of distribution cost accounting is the 
future goal for which a committee, 
appointed by Mr. Howrey, is to de- 
termine whether standards of proof 
and procedures for costing can be 
adopted by the Commission.®* The 
official recognition of the need for 
costing standards is but one ray of 
hope in this area. 

Perhaps more concrete Commis- 
sion action is reflected in the initial 
decision in the B. F. Goodrich case,® 
wherein the respondent utilized the 
cost savings defense when charged 
with price discrimination in relation 
to the sale of rubber and canvas foot- 
wear. The Goodrich Company had 
some ten quantity discount brackets 
and, according to the initial decision, 
it had been stipulated that all price 
differences were cost justified with 
the exception of one bracket. Inas- 
much as the sales by respondent in 
this bracket amounted to less than 
one-half of per cent of the 
total sales of the item in question, 
determined 


one 


the hearing examiner 
(Commission counsel not objecting) 
that it would not be in the public 
to pursue “an inquiry re- 
lating to a discount bracket affecting 


interest 


such an insignificant proportion of 
respondent’s business from which no 
possible substantial injury to com- 
petitors could result.”7 

The recent Commission action in 
the Sylvania case™ also gives promise 
of a more realistic attitude toward 
the cost justification defense. The 
case involved price differentials on 
approximately 600 types of radio re- 
ceiving tubes, it being charged that 
Sylvania favored a private-brand pur- 
chaser (Philco) over its own distrib- 
utors. The hearing examiner found 
some cost justification for the differ- 
ential, but the real issue concerned 
the prices to which the cost justifica- 
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tion was applicable. Taking a literal, 
but unrealistic interpretation of the 
Robinson-Patman Act’s language, he 
refused to allow Sylvania to use 
weighted averages in ascertaining the 
prices, concluding that the price for 
each type of tube was that shown on 
the price lists. The result was that 
price differentials with respect to 
each of the hundreds of tube types 
would have to be separately cost 
justified. On appeal this highly tech- 
nical approach was reversed by the 
Commission, which held that the use 
of weighted averages was appropri- 
ate, where there was no showing that 
the lack of uniformity in the price 
spread on the various types of tubes 
had significance. 
The volume and demand were de- 
termined neither by price nor by 
customer choice, but simply by the 
size and kind of radios owned by 
customers needing new tubes. 

It appears that we may be on the 
way towards achieving the practical 


any competitive 


utility of cost savings originally con 
templated by Congress. 


Another Defense... 
Meeting Competition 


The second important proviso in the 
Robinson-Patman Act makes lawful 
a lower price made in good faith to 
meet the equally low price of a com- 
petitor.7* The leading case on meet- 
ing competition, the Standard Oil 
“Detroit” case,” reflects the tug-of- 
war between basic Sherman Act doc- 
trines and a sterile, anti-competitive 
reading of the Robinson-Patman Act 
which, for practical purposes, would 
have construed the mceeting-compe- 
tition defense out of the statute al- 
together. 
decision in this case recognized the 
danger to Sherman Act precepts in- 
herent in this construction and spe- 
cifically refused to interpret the Pat- 


Because the Supreme Court 


man Act in a manner antagonistic to 
the Sherman Act, the indication of 





7. “Price Differentials Based on Cost Dif- 
ferences,” address of Edward F. Howey, 
Chairman, Federal Trade Commission, before 


Buston Coanterence on listributinn. Octo- 
ber 18, 1954. New Yorx Times, October 19, 
i: page 3 


7. 

“Revaluation of Commission's Respon- 
sibilities page 5, address cf Edward F. How- 
rey, Chairman. Federa] Trade Commission, 
before 1953 Institute Federal Antitrust Laws, 
University of Michigan, June 18. 1953. Pro- 
fessor H. F. Taggart of the University of 
Michigan has been appointed chairman of this 


er Ky 
he B. F. Coodrich Co., F.T.C. Docket 


69. 
ae 2 7. Cc Trade Reg. Rep., Par. 11 583 (1953). 


it Sylvania Electric Products, Inc., F.T.C. 
Docket 5728, CCH Trade Reg. Rep., Par. 25,181 


(1954). The rejection of a mechanical ee 
tion of the Act and the recognition of 
realities of the market place are particularly 


apparent in Chairman Howrey’s oe 
oninion. CCH Trade Reg. Rep., 25,1 
(1954). 


72. Section 2(b) proviso: “Provided, how- 
ever, That nothing herein PB me shall 
prevent a seller rebutting the prima-facie 
case thus made by showing that his lower 
price or the furnishing of services or facilities 
to any purchaser or purchasers was made In 
good faith to meet an equally low price of a 
competitor, or the services or facilities fur- 
nished by a competitor.” 49 Stat. 1526 (1936), 
15 U.S.C. $13 (1940). 

73. Standard Oil Co. v. Federal Trade Com- 
mission, 340 U.S. 231 (1951). 
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things to come is perhaps clearer here 
than elsewhere. 

In relation to the meeting-compe- 
tition proviso, the basic facts in the 
Standard Oil case were that Standard 
sold gasoline to four jobber custom- 
ers at 114 cents a gallon below the 
price at which it sold to retail dealer 
customers, that Standard introduced 
evidence of offers from competing 
oil companies to the four jobbers 
showing that each could have bought 
comparable gasoline from such sup- 
pliers at the same or lower prices, 
and that Standard would have lost 
each of the four jobbers had it re- 
fused to sell at the lower price. The 
Commission did not question any of 
these facts. Instead, it ruled initially 
that the meeting-competition defense 
was not available to Standard be- 
cause, it said, the price discrimina- 
tion injured competition.74 Commis- 
sioner Lowell Mason, anticipating 
the current trend by some years, dis- 
sented.75 

The majority ruling in this case 
must be viewed in relation to the 
F.T.C. action in Minneapolis-Honey- 
well. In that case the Commission 
construed the company’s statement 
that it was “meeting competition” to 
be in and of itself an admission of 
injury to competition. The mere as- 
sertion that a customer was retained 
by meeting a lower price offered by 
a competitor was said to show that 
“competition has been adversely at- 
fected within the meaning of the 


law” .76 

According to the then Commission 
majority, every price discrimination 
injured competition, and since in 
Standard Oil the Commission initial- 
ly held that the meeting-competition 
proviso had no force or effect where 
the price injured 
competition, the Commission logic 


discrimination 


would have effectively eliminated the 
meeting-competition defense from 
the statute. This logic was of the 
same breed as that which generated 
the ruling that any price discrimina- 
tion was illegal per se. 

The Supreme Court's reversal of 
the Commission in the “Detroit” case 
was in part grounded upon judicial 
recognition that under the Commis- 
sion’s theory the right to meet com- 
petition 
any, applicability as to be practically 
meaningless”.*7 The Court believed 
“ ... that Congress meant to permit 
the natural consequences to follow 
the seller’s action in meeting in good 
faith a lawful and equally low price 
of its competitors’.*® With a side 
glance to the difficulty in reconciling 
the economic theory underlying the 
Robinson-Patman Act with that of 
the Sherman and Clayton Acts, the 
Court said “ . Congress did not 
seek by the Robinson-Patman Act 
either to abolish competition or so 
radically to curtail it that a seller 
would have no substantial right of 
self defense against a price raid by 
a competitor.”’7® 


“would have such little, if 





74. 41 F.T.C. 262, 281, et seq. 
fied order, 43 F.T.C. 56 (1946). 

75. 43 F.T.C. 56, 59 (1946). 

76. Minneapolis-Honeywell Regulator Co., op. 
cit. supra note 44, 44 #.T.C. 351, 397 (1948). 
Commissioner Mason dissented. 

77. Supra note 73, at 250. 

78. Ibid. 

79. Id. at 249. An economist has put it this 
way: “We want all firms to be free to reduce 
their margins to meet or undercut a competi- 
tor’s price, if their interests as competitors 
rather than as would-be monopolists so dic- 
tate. Price discrimination may be the only 
possible form of effective price rivalry in im- 
perfect markets.’ Kahn, Standards for Anti- 
trust Policy, 67 Harv. L. Rev. 28, 47 (1953). 

8. Additional light on the scope and avvpli- 
cability of the meeting-competition defense 
may be forthcoming soon from this same case. 
The Commission in a three-to-two decision on 
remand has ruled, on the basis of legal con- 
clusions, that Standard was not in goed faith. 
Commissioners Mason and Carretta dissented. 
Of the present Commission members only 
Commissioner Mead voted with the majority 
on this decision; Chairman Howrey and Ccm- 
missioner Gwynne had not become members. 
The then majority admitted that Standard 
may have been convinced, and for “substan- 
tial reasons”, that if it stonned selling to its 
four jobber custemers at the lewer price it 
would have Iost those accounts. Docket 4389, 
Par. 14, Modified Firdings, January 16. 1953. 

After making findings that Standard was 


(1945), modi- 


190 American Bar Association Journal 


not in “good faith”, the Commission “recerti- 
fied” the e»se to the Court ef Anpeals for the 
Seventh Circuit for review. A tr eget 
uestion was rai as to the jurisdiction of 
the court, but the court ruled it would review 
the Commission’s new findings and consider 
the Commission’s revised order as a suggested 
modification of the origiral 19°6 order. In 
January, 1954, however, the court, on the 
motion of Standard and various interested 
jobber groups, decided that it had no aene- 
diction under this “recertification” pr 
and therefore remanded the case to the F 7. c. 
without deciding the question whether the 
Commission’s new findings were supported by 
the evidence, or whether either the ariginal 
or revised order is presently in effect. H 
Trade Reg. Rep., Par. 67,727 (7th Cir. 1984), 
Sterdard has now filed a petition with the 
F.T.C. for a rehearing of the case and, as of 
November, 1954, that petition was still pe~ding. 
81. Letter of Chairman Howrey to Chair- 
man, Senate Judiciary Committee, June 16, 
1952, CCH Trade Reg. Rep. Letter 270, July 3, 


1953 

8°. See testimony of Assistant Attorney Gen- 
eral H. A. Bergson before Subcommittee No. 1 
ef the Heuse wo at on the Judiciary on 
S. 1008. Jure & and 14, 1949, page 12 (US. 
Govt. P-imtine Offce 1949); renort of Denart- 
ment ta Senate Interstate ‘and Foreign Com- 
merce Committee concerning S. 236 of Febru- 
arv 25, 1979. in hearings before Subcommittee 
of Senate Committee on Interstate and Foreign 
Commerce on S. 236, 8ist Cong., Ist Sess., 


This Supreme Court's holding, that 


a showing of meeting competition in 
good faith constitutes a complete de- 
fense irrespective of any claim of 
represents the 
considered adoption of a construc- 
tion of the Patman law altogethe 
consistent with basic anti-trust phi- 
losophy. The majority opinion in 
Standard Oil and the “rule of rea- 
son” in other areas stem from the 


competitive injury, 


same source.8° 

More recently the present major- 
ity of the Commission expressed its 
views on the meeting-competition 
defense in a letter to the Senate Ju- 
diciary Committee, stating in part: 
“Our free enterprise system requires 
competition in all areas. In fact our 
whole theory of trade regulation is 
based upon the existence of compe- 
tition in every market. If such regu- 
lation is to remain effective, a seller 
must be permitted, when acting fair- 
ly and in good faith, to meet the 
equally low price of a competitor.”*! 

Thus publicly and officially the 
majority of the present Commission 
has disavowed the position previous- 
ly taken in the Standard Oil case by 
the former Commission majority. 
The need for preserving the right 
to meet competition in the interest 
of protecting the competitive system 
has been recognized by the Depart- 
ment of Justice all along.S? There is 
reason to expect that, in the future, 
substance will be given to the meet- 
ing-competition defense.** 





January 24, 25, 26 and February 18, 1949, 
page 320 (US. Gevt. Printing Office . 

83. See Balian Ice Cream Co. v. 
Farms Co., 104 F. Supp. 796, 800-802 (S.D. 
Cal. 1952). 

It must be ized that neither the 
Standard Oil cm 0 U.S. 231 (1951), nor 
the Commission statement of policy purports 
to resolve all problems of interpretation. For 
example, there is a suggestion in Standard Oil 
that the competitor’s pr ce Ae | met must be 

“lawful”, 3 US 42, 244, 246, 
which probably 8, 21, in F Trade 
Commission v. Staley Mfg. Co., 324 U.S. 746 
(1945). Requiring a seller to prove lawfulness 
of his competitor’s price might well constitute 
an insurmountable hurdle to the efficacy of 
the defense. The indication is, however, that 
as to this problem the majority of the present 
Commission does not require the se to 
prove lawfulness, merely requiring such séller 
to show that it had no reason to believe the 
rt price to be unlawful. E. Edelmann 
& Co.. F.T.C. Docket 5770, CCH Trade Reg. 
Ren.. Par. 11,672 (1954): C. F. Niehoff & Co., 
F.T.C. Docket 5768, CCH Trade Reg. Rep., 
Par. 25,134 (1954). This fits the concent ex- 


US. 61 (1952), at 


69—the Robinson-Patman Act must be inter- 
preted so as net to require conduct of re- 
sponderts having dangerous Sherman Act con- 
poque mens. Such interpretation is also indicated 
by the Commission maioritv approval of the 
Capehart Bill, S. 1377, 83d Cong., 1st Sess. 
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Of equal importance with Stand- 
ard Oil “Detroit” case is the recent 
Automatic Canteen decision,’* both 
for its immediate holding and for its 
b-oader implications. In that case the 
Commission’s target was a buyer al- 
legedly guilty of violating Section 
2 (f) of the Act which makes it unlaw- 
ful “. . . knowingly to induce or re- 
ceive a discrimination in price which 
is prohibited by this Section.”’*> The 
F.T.C. maintained that a buyer is 
guilty of violating this section if the 
Commission proves nothing more 
than that “the buyer knows only that 
the prices [at which it buys] are 
lower than those offered to other 
buyers.”’8* ” 

Concluding that the Commission’s 
argument would make the buyer act 
at its peril whenever it engaged in 
price bargaining, the Court said 
“...a buyer is not liable under §2 (f) 
if the lower prices he induces are 
either within one of the seller’s de- 
fenses, such as the cost justification, 
or not known by him not to be with- 
in one of those defenses.’’"*? Addition- 
ally the Court ruled that the burden 
of proof was on the Commission 
staff to show that the lower price 
was not cost justified and whether 
the buyer had reason to believe that 
the lower price was not cost justified. 

It appears that a specific policy 
determination was at the heart of 
the Supreme Court’s decision. Refer- 
ring to the Commission’s proposition 
that a buyer, before he accepts a 
lower price from a seller, should 
make certain that the lower price 
could be cost justified, the Court 
said: “... we think the fact that the 
buyer does not have the required 
information, and for good reason 
should not be required to obtain it, 
has controlling importance in strik- 
ing the balance in this case.”’** 

As in Standard Oil, so in Automat- 
ic Canteen—where two _ interpreta- 
tions of the “infelicitous language’’*® 
of the Robinson-Patman Act were 
possible, the Court deliberately se- 
lected that which would encourage 
price competition and which was 
consistent with Sherman Act philos- 


ophy.*% 
It is paradoxical that on the one 
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hand the “rule of reason” was read 
into the Sherman Act, which in so 
many words condemns every con- 
tract in restraint of trade, while on 
the other hand so much effort has 
been asserted to nullify the “rule 
of reason” language expressly writ- 
ten into the Clayton Act and into 
its Robinson-Patman amendment. 
Clearly all exclusive dealing con- 
tracts, mergers and price discrim- 
inations are not unreasonable re- 
straints of trade. An identical com- 
petitive practice of two traders may, 
in one instance, foster sound com- 
petition and, in the other, defeat it, 
depending upon the accompanying 
circumstances. Judicial and _ legisla- 
tive recognition of this principle re- 
sulted in the conception of the “rule 
of reason” in relation to the Sher- 
man Act and of the various qualify- 
ing phrases written into the Clay- 
ton Act and the Robinson-Patman 
amendment. Only by judging the le- 
gality of a particular practice or 
price in the light of all pertinent 
facts can its impact on competition 
be appraised. 

A per se rule deliberately and 
indiscriminately confuses and con- 
demns competitively innocuous or 
even wholesome practices along with 
harmful practices.*' By reason of its 





84. Automatic Canteen Co. v. Federal Trade 
Come 346 US. 61 (1953). 

. “That it shall be unlawful for any per- 
mm “engaged in commerce, in the course of 
such commerce, knowingly to induce or re- 
ceive a discrimination in price which is pro- 
hibited a! this — " 15 US.C. §13(f). 

86. 346 U.S. 61 at 71. 

87. Id. at 73-4. 

88. Ibid. Automatic Canteen has been fol- 
lowed by Commission’s dismissal of several 
complaints. Safeway Stores, Inc., F.T.C. Docket 
5590, CCH Trade Reg. Rep., Par. 11,474 (1953). 
Kroger Co., F.T.C. Docket 5991, CCH Trade 
Red. Rep., Par. use (1953); Crown Zeller- 

bach Prner (>., eG Deevet 5191, CCH 
Trade Reg. Rep., par, 11,466 (1953); also, 
Phileo Corporation was di: ismissed in the Syl- 
vania case, supra, note 71. Where, however, 
the Commission expecied to prove the requisite 
element of emg am me the Automatic Canteen 
case has as not requiring dis- 
mis<al, Bordon-Aicklen Auto Supply Co., 
F.T.C. Dockets 5766. 5767, CCH Trade Reg. 
Rep., Par. 11,710 (1954). 

89. On. cit. supra note 86 at 78. 

90. The present F.T.C. majority sees no basic 
conflict between the Sherman Act and the 
Robirson-Patman Act, properly construed. As 

rman Hewrey put it. “It is the view of 
the present majority of the Commission that 


bar to any consideration of the facts 
it facilitates the unwitting preven- 
tion of competition as in the Robin- 
son-Patman Act when anti-competi- 
tively construed. 

Fortunately in the recent past both 
the Commission and the courts have 
displayed an increasing realization 
of the importance of this analysis.% 
Consistency in the antitrust laws 
will replace confusion, and the laws 
themselves will be more effective in 
accomplishing their basic objectives, 
if attention is directed to what is and 
what is not competition and then, 
under a “rule of reason”, a deter- 
mination is made as to the true im- 
pact of challenged conduct on the 
competitive system. 

At this writing it is probably still 
too soon to make a final decision con- 
cerning the permanency of the re- 
oriented thinking in the areas dis- 
cussed. If it is a temporary phenom- 
enon, instances and areas of con- 
flict between Sherman Act principles 
and Robinson-Patman Act pricing 
proscriptions will multiply. But if 
the present trend should deepen and 
broaden—and there are many indi- 
cations that this will happen—then 
competitive pricing should flourish, 
and more effective competition will 
develop in the business world. 





this conflict [between one viewpoint condemn- 
ing price fixing and the other encouraging 
price stabilization} is unnecessary, that the 
gearing of the privilege to compete with the 
obligation to compete fairly, is not inconsis- 
tent except as made so by strained statutory 
interpretation.” Howrey letter, op cit. supra 


— 1. 

“Most individual business acts—mer; 
De... or competing—provide on their face, 
at best, no more than equivocal evidence of 
their underlying character or aim. Accord- 
ingly, it would be the am ong | of a! ~~ 
to sanction or to proscri per 
‘Suppressing competition’ oil —- Mefined 
as clearly as ‘sneezing.’ It can only be inferred 
from a complex series of actions and conse- 
quences.” Kahn, op. cit. supra note 79, at 51. 

92. “On several occasions, as Chairman of the 
Federal Trade Commission, I have taken the 
strong position that the Commission 
not further extend the per se doctrine; that, 
except where the Supreme Court or 
has directed otherwise, the Commission should 
determine competitive effects by examination, 
one and evalration + * wer morket 

" Economic E ntitrust Cases, 
po = te by Edward F. ¥_¥, 

Federal Trade Commission, before ‘American 
Marketing Association, June 14, 1954. New 
Yorx Trmes, June 15, 1954, page 43. 
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complete Law Reviews: Notre Dame Lawyer, 
Marquette Law Review. Yale Law Journal, Har- 
vard Law Review. Write us for your grey law 
hook need, Dennis & Co., Iye., 251 Main Str 
Buffalo 3, New York. 


FEDERAL YOL. 1-300; FED 2ND 1-213; SUP 
1-122; USSC 1 to date; Pac, 1-318; SW 1-469 
Sthn 1-200; NW 1-302; NE 1-240; Atl 1-223; 
SE 1-218, Original owner, little used. Make 
offer. Lex. R616. 43 So. Broadway, Yonkers, N. Y. 








BOOKCASES 





FOR SALE: STEWARTS, 

Lundstrums, Vikings, Hales, Globe-Wernicke 
D10-%4, Cll, 111; Macey 811, 911, 912, All 
are okler types. Light and dark "oak, and mahog- 
any. Per case $5.45; per top $5.25; per hase $5. 25. 
Guaranteed good condition. Terms check with 
order f.o.b. St. Louis, Missouri. Current types 
having square edges request quotations. Lawyers 
Service Company, 500 North 19th Street, St. 
Louis, 3, Missouri. 


FREE WHOLESALE CATALOG—LAW 

bookeases, desks, Reception Room Furniture. 
Factory overstocked. Write Clear-Vue Company, 
1237 Knott Building, Dayton 2, Ohio. 


BOOKCASES 








HANDWRITING EXPERTS 





BEN GARCIA, EXAMINER OF ALL CLASS- 

es of questioned handwriting and typewriting. 
Qualified expert; State and Federal Courts. 13 
years of experience. 805 E. & C. Building, Den- 
ver, Colorado. Phone: AComa 2-1729. 





GEORGE G. SWETT, ST. LOUIS, MISSOURI, 
14 South Central (5) Telephone: PArkview 
5-9394. Handwriting, typewriting and document 
expert U. S. Post office Department 12 years. All 
types of document problems considered. Photo- 
graphic laboratory maintained. Centrally located 
on major air and rail lines. Member American 
Society of Questioned Document Examiners. 





DR. WILMER SOUDER, CONSULTANT. 

Laboratory examinations, reports, testimony. 
“Make the Evidence Testify’. Over 30 years 
with the National Bureau of Standards serving 
every Department of the Federal Government. 
loaned to New Jersey as consultant and expert 
witness in the Hauptmann case. Member: Ameri- 
can Society of Questioned Document Examiners. 
3503 Morrison St., N , Washington 15, D. C 
Phone WOodley 6-3050. 





HARRIS & HARRIS, 453 SOUTH SPRING 

Street. Los Angeles, telephone MUtual 4039; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting. typewriting, inks 
and papers. Over 25 years’ experience. Qualified in 
all courts. Member: American Society of Ques- 
tioned Document Examiners. 





LUKE S. MAY, CONSULTING EXPERT & 

Examiner of “Questioned Documents.” Qualified 
in Military, Federal, Territorial, State and lrovin 
cial Courts, United States and Canada, Director 
of the Scientific Detective Lahoratories—estab- 
lished in Seattle since 1919, Advanced Scientific 
Evidence Laboratories with special appartus for 
the examination, analysis, identification, determina- 
tion and illustrative proof of facts relating to 
genuine or forged handwriting, typewriting, print- 
ing. seals, etc. The detection and ocular proof of 
facts regarding age, alterations, additions, substi- 
tutions. etc., in all types of important suspected or 
disputed papers. Phone Elliott 2445, Suite 843 
Henry Building, Seattle 1, Washington. 


M. A. NERNBERG, EXAMINER OF DIS 

puted Documents, Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911. 


LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting. typewriting, inks, alterations, Ex- 
Te qualified witness, 339 Greenway Road. 
4-369 


CHARLES SCOTT, DOCUMENT EXAMINER, 
Author; “Photographic Evidence’. Written 
opinions all handwriting and typewriting questions. 
Fully uipped laboratory. Qualified witness. 
Nationwide experience. Commerce Trust Builkd- 
ing, Kansas City, Missouri. Telephones: Of- 
fice—Victor 8540, residence—Nlagara 3246. 
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MISCELLANEOUS 


ORANGES, GRAPEFRUIT, UNCOLORED, 
juiceful, individually selected $3.50 bushel, FOB 

~~, satisfaction guaranteed, Riolembar, Palatka, 
lorida, 


VALUATIONS OF CLOSE CORPORATION 

stock, Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for 
free brochure. MANAGEMENT PLaNnineG, Ine. 
192 Nassau Street, Princeton, New Jersey. 


LOOKING FOR A PUBLISHER OF YOUR 

legal manuscript or other work? All subjects 
considered. New authors welcomed. Write for Free 
Booklet LX, Vantage Press, 120 West 31st Street, 
New York. 


J. W. JONES: G. SHARSWOOD: MICRO. 
print cards for sale. Welco, 1203 19th, N.W., 
Washington 6, cC. 

















POSITIONS WANTED 


ATTORNEY. 29, YALE LAW _ SCHOOL, 

1947; Private practice background, presently 
Government contract attorney Department of De 
Hany Seeks position corporation, law firm. Box 








ATTORNEY, 30, MARRIED, HONOR oru 
dent: N. Y. Bar; 3 years’ corporate law de 
ment experience; litigation, unfair competition, 
labor, corporate and general law. Desires position 
—_ corporation or law firm. Will relocate. Box 


TAX ATTORNEY, 36, LAW REVIEW, IN- 
ternal revenue moe desires association 
with law firm. _ Box SF-5 
ATTORNEY: TWO YEARS’ PRACTICE 
Washington, D. C., general and administrative 
Four years with National Labor Relations Board, 
Washington and field. Dartmouth and Columbia 
Law graduate, member New York, District Co 
lumbia Bars, age 33. Desires legal position firm 
or corporation. Box 5F-6, 


ATTORNEY, 35, PRINCETON AND HAR- 
vard Law, seeks corporate or law firm position 

Two years law secretary to Supreme Court jus- 

tice, three years’ general practice. Box 5F-7. 


YOUNG, SINGLE ATTORNEY DESIRES TO 
relocate in any large city. Illinois graduate 
Illinois and Michigan Bars. Box 5F-8. 


RECENTLY ADMITTED ATTORNEY (NEW 
York Bar) wishes position with law firm upstate 
New York. Box 5F-9, 


TAX ATTORNEY, U. S. TAX COURT 3% 
years: law office and administrative experience; 
degree and experience petroleum engineering; ac 
counting training; Georgetown Law 1950; law 
firm or corporate legal department; resume on 
request. Box 5F-10. 
ATTORNEY, 29, THREE YEARS HEAVY 
general practice experience in New York—ad 
mitted New York, Michigan, Indiana—desires 
position legal department growing midwest corpo- 
ration. Box 5F-11. 








ROBES 


JUDICIAL ROBES CUSTOM TAILORED~— 
The best of their kind-—satisfaction guaranteed 
Catalog J sent on request. Benttry & Simon 

Inc., 7-9 West 36th St., New York 18, N. Y 


SHORTHAND AND 
STENOTYPE REPORTING 


NEW YORK, N. Y. AIR CONDITIONED 

hearing room for your convenience. Speed is 
one of the reasons “Reported hy Sansom” means 
the finest court reporting. Speed in reporting 
Speed in transcribing. Speed in delivering minutes 
on “time”. Speed in covering cases . . . on quick 
notice. Sansom, 154 Nassau Street, Suite 1132 
New York 38, N. Y. BE 3-3381. 


SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma 
chines); notaries; private deposition suite; Chan 
cery Building, 564 Market Street. References 
local bench and bar. 


NEW YORK—PHILIP HART CERTIFIED 

shorthand reporter (A.B. LL.M.) Notary, 305 
Broadway, New York 7, New York, Worth 4-608 | 
I personally handle depositions. 
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IT ALL ADDS UP TO— 





A\MeRIcAN _JURISPRU DENCE 


Your first source of information and search—a complete 
time-saving text statement of the law. The American 
Jurisprudence General Index provides over half-a-million 
fact word leads to every part of the text. 


Write to either publisher for complete information. 





















Library of Congress. 
| parecer Order Division, (5578X) 
C. 


washington 25, D. 


| Go First to 
C.J.S. 


and your Search will be Completed 




















Coneus Junis SECUNDUM 


is the one complete LAW Encyclopedia based on 


ALL the CASES 
















Ash for full details 







AmenicaAn Law Book Co. BRook yn 1, N. Y. 





